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Executive Summary

Although the Constitutions in almost all democratic countries follow the Constitutionalism
concept in which the limited government and people’s right guarantee are established,
the Government is allowed to violate the rights to protect the national security in the case of
emergencies, for example, the situations effecting the public safety, national economic security or
averting public calamity. In other words, the issuance of emergency constitutionally and legitimately
allows the Government to violate some people’s rights under the condition of the Constitution.
This challenges the constitutionalism concept as the exercise of executive power is centralized

and the Parliament and the Court can limited control.

However, after the World War |l, the human right violation made change to the value of
democratic Constitution. Instead of emphasizing on creating the political regime and mechanism,
the Constitution shift to focus on the protection of human’s rights and liberties. Therefore,
the Constitutional Courts or the Constitutional Commissions (Conseil constitutionnel) are established

to control the constitutionality.

At the beginning, the jurisdiction of the constitutional courts is limited, as the Act of
Government, including the emergency issuance, politically controlled by the Parliament, cannot be
reviewed by the court. Nevertheless, the centralization of executive power exercise in the emergency
is questioned in several democratic countries including Thailand where the emergency was issued
during the pandemic. As a result, the jurisdiction of the Constitutional Courts tend to be extended
to control the constitutionality of emergency issuance in order to protect the people’s rights and
liberties guaranteed by the Constitutions. This means that the power exercised by the executive
must conform to the proportionality principles. In this research, the comparative perspective of the
judicial review on the emergency will be studied and analyzed to propose the law amendments

to the legislative branch.



According to the study, though the theories and concepts, accepted by the democratic
countries, legalize the violation of some people’s rights and liberties to manage the emergency
situation to protect the national security. However, almost all democratic theories and concepts
decline the abuse of power in such situations. Simply, the emergency power must be under the
constitutional conditions. Besides, some people’s rights and liberties cannot be violated despite

the emergency.

Additionally, according to the case studies mentioned in the research, the Constitutions
of Republic of France and South Africa are clearly indicated that the Constitutional Court or
the Constitutional Committee have the jurisdiction to review the constitutionality of the emergency
issuance and the exercise of power in such situation. Though the Constitutions allow the Courts
to give the opinion to the Cabinet before issuing the emergency or to review the constitutionality of
the measures announced by the Government in such situation to protect the people’s rights and
to avoid the abuse of power, it is universally accepted that the judicial review must not obstruct

the Government trying to solve the national urgent crisis.

Above all, the analysis of the case studies lead to the proposal to amend the Emergency
Decree on Public Administration in Emergency Situations, B.E. 2548 (2005). First of all, other
organizations must be allowed to review the emergency issuance. At least, the expansion of the
emergency must be reviewed by the Parliament. Simply, the emergency issuance may be expired
within 15-21 days and the extension must be authorized by the Parliament. Furthermore, the
Constitution must clearly indicate the judicial power to review the constitutionality of the emergency

issuance and the issuance must be abolished if it is found unconstitutional.
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Article 25 (5)
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not to be subjected to torture, slavery or servitude, the right not to be subjected to cruel, inhuman or degrading
treatment or punishment, and the guarantee of non-discrimination”.
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(Lorsque, a I'occasion d’une instance en cours devant une juridiction, il est soutenu qu’une disposition législative
porte atteinte aux droits et libertés que la Constitution garantit, le Conseil constitutionnel peut étre saisi de cette

question sur renvoi du Conseil d’Etat ou de la Cour de cassation qui se prononce dans un délai déterming.)
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(1. The President as head of the national executive may declare a state of national defence, and must inform
Parliament promptly and in appropriate detail of-

a.the reasons for the declaration;
b.any place where the defence force is being employed; and
c.the number of people involved.

2. If Parliament is not sitting when a state of national defence is declared, the President must summon
Parliament to an extraordinary sitting within seven days of the declaration.

3. A declaration of a state of national defence lapses unless it is approved by Parliament within seven days
of the declaration.)
* Fysrraynylsuinaueninils 8mne 37 (1)

(A state of emergency may be declared only in terms of an Act of Parliament, and only when-

a.the life of the nation is threatened by war, invasion, general insurrection, disorder, natural disaster or other
public emergency; and

b.the declaration is necessary to restore peace and order.)
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7 FyarsuynyUszinananTnila ame 37 (2)

(A declaration of a state of emergency, and any legislation enacted or other action taken in consequence of

that declaration, may be effective only-
a.prospectively; and

b.for no more than 21 days from the date of the declaration, unless the National Assembly resolves to extend
the declaration. The Assembly may extend a declaration of a state of emergency for no more than three months
at a time. The first extension of the state of emergency must be by a resolution adopted with a supporting vote
of a majority of the members of the Assembly. Any subsequent extension must be by a resolution adopted
with a supporting vote of at least 60 per cent of the members of the Assembly. A resolution in terms of this

paragraph may be adopted only following a public debate in the Assembly.)
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* Fysrraynylsuinaueninils 1ne 37 (4)

(Any legislation enacted in consequence of a declaration of a state of emergency may derogate from the Bill

of Rights only to the extent that-
a.the derogation is strictly required by the emergency; and
b.the legislation-
i.is consistent with the Republic’s obligations under international law applicable to states of emergency;
i.conforms to subsection (5); and

iii.is published in the national Government Gazette as soon as reasonably possible after being enacted.)

* Fysesaynylsvinaueninils ame 37 (5)

(No Act of Parliament that authorises a declaration of a state of emergency, and no legislation enacted or

other action taken in consequence of a declaration, may permit or authorise-
a.indemnifying the state, or any person, in respect of any unlawful act;
b.any derogation from this section; or

c.any derogation from a section mentioned in column 1 of the Table of Non-Derogable Rights, to the extent

indicated opposite that section in column 3 of the Table.)
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(6. Whenever anyone is detained without trial in consequence of a derogation of rights resulting from

a declaration of a state of emergency, the following conditions must be observed:

a. An adult family member or friend of the detainee must be contacted as soon as reasonably possible,

and informed that the person has been detained.

B .A notice must be published in the national Government Gazette within five days of the person being
detained, stating the detainee’s name and place of detention and referring to the emergency measure in terms

of which that person has been detained.
c. The detainee must be allowed to choose, and be visited at any reasonable time by, a medical practitioner.
d. The detainee must be allowed to choose, and be visited at any reasonable time by, a legal representative.
e. A court must review the detention as soon as reasonably possible, but no later than 10 days after

the date the person was detained, and the court must release the detainee unless it is necessary to continue

the detention to restore peace and order.

f. A detainee who is not released in terms of a review under paragraph (g), or who is not released in terms
of a review under this paragraph, may apply to a court for a further review of the detention at any time after
10 days have passed since the previous review, and the court must release the detainee unless it is still

necessary to continue the detention to restore peace and order.

g. The detainee must be allowed to appear in person before any court considering the detention, to be

represented by a legal practitioner at those hearings, and to make representations against continued detention.

h. The state must present written reasons to the court to justify the continued detention of the detainee, and

must give a copy of those reasons to the detainee at least two days before the court reviews the detention.)
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FsrsuynlseivaLenTnle ame 37 (3)

(Any competent court may decide on the validity of-

a. a declaration of a state of emergency;

b .any extension of a declaration of a state of emergency; or

c. any legislation enacted, or other action taken, in consequence of a declaration of a state of emergency.)
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