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Legal problems about criminal justice which does not meet

the principle of presumption of innocence
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Executive Summary

The objectives of legal problems about criminal justice which does not meet
the principle of presumption of innocence are to study the Criminal Procedure Code
and other laws which do not comply with the principle of presumption of innocence
and to reach conclusions and suggestions which lead to amend the Criminal

Procedure Code and other laws.

The results of the research are as follow:

1. The provisions of the Criminal Procedure Code regarding the principle of
presumption of innocence.

1.1. The right to bring a criminal case is extinguished by the death of the
offender.

The provision of section 39(1) is not contrary to the principle of presumption
of innocence. However, if considering the words “by the death of the offender” in
this provision, it may lead to misunderstanding that the person who died had a final
judgment showing that he had committed an offence, even this Section intends to
aim only an allege offender or a defendant.

1.2 The provisions of the Criminal Procedure Code provide the detention
during inquiry as the main basis and the provisional release as an exception.

According to the Criminal Procedure Code Section 87 Paragraph 3, Section 71,
Title 5 Chapter 3, and other provisions that use the word “provisional release” shows
that the detention during inquiry focus as main basis and the provisional release is
just an exception.

Considering to the decision of the Human Rights Committee, the provision of
the Criminal Procedure Code is likely to provide that the detention during inquiry is

main basis and the provisional release is an exception. This means that the provision



is contrary to the principle of presumption of innocence. To compare with the
France Criminal Procedure Code, the France provision provides that when the
accused is brought to court, the control measures will be the first measure taken by
the court. If this does not work, the electronic control measures will be use. Finally,
if the previous method does not work, the temporary detention will be a last
measure. Regarding to the principle of hearing all parties, the court should hear from
the public prosecutor and the accused before the temporary detention take place.
The law provides that the accused always has a lawyer. If the accused does not have

any lawyer, the court must appoint the accused a lawyer.

2. Other legal provisions regarding the principle of presumption of innocence.

2.1 The Royal Thai Police Regulations regarding Police Regulations which
does not related to cases, Title 32

The Royal Thai Police Regulation regarding Police Regulations which does not
related to cases, Title 32 about the Finger Printing B.E. 2554 and the Amendments do
not separate the personal data of the accused and the sentenced person who
commits a criminal offence, thus, all personal data are collected in the same data
base. Therefore, an accused or a defendant is assumed as an offender even there
has not been a final judgment showing that an offender has been committed a
crime. Therefore, it is contrary to the principle of presumption of innocence.

However, The Royal Thai Police Regulation regarding Police Regulations which
does not related to cases Section 32 about the Finger Printing B.E. 2011 already
solved the problem by separating personal data into 3 categories: the accused data,
the criminal data, and the data of wrongdoer who is not the criminal. Thus, the Royal
Thai Police Regulation is not contrary to the principle of presumption of innocence

any more.



2.2 The Sangha Act B.E. 2505

1) The Sangha Act B.E. 2505 Section 29 provides that any monks who is
accused in a criminal case but an inquiry officer or a public prosecutor consider it in
appropriates to provisional release, an inquiry officer has authority to proceed with
compelling the monk to renounce the monkhood, even there has not been a final
court judgment showing that an offense has been committed a crime. Therefore, this
section is contrary to the principle of presumption of innocence.

2) According to the Sangha Act B.E. 2505 Section 30, a monk is to be
imprisoned or confined by the final court judgment and the officer proceed the
monk to renounce the monkhood, this provision is not contrary to the principle of
presumption of innocence because all the process has been considered by the
court. However, in case of a monk who renounces the monkhood because a court
issues a detention warrant, or because of the detention during inquiry or detention
during litigation in a court of the first instance, an appeal court, or in the supreme
court, these may contrary to the principle of presumption of innocence because

there is no final judgment showing that a person commits any crimes.

3. Suggestions
3.1 The provision under the Criminal Procedure Code relating to the
principle of presumption of innocence.

1) The provisions of the Criminal Procedure Code, Section 39 (1) should
be amended by using the words “allege offender or defendant” instead of
“offender” to be consistent with the provisions of Section 39 (1).

2) The provisions of the Criminal Procedure Code, Title 5, and Chapter 3
should be amended by using the words “release” instead of the word “provisional
release” and the words “detention” should replace by the word “temporarily
detention”. Moreover, the Criminal Procedure Code Section 87 Paragraph 3 should

be amended. When the accused is brought to court, the control measures will be



taken by the court. If this measure does not work, the electronic control measures
will be use. Lastly, if the previous method does not work, the temporary detention
will be a last measure. By temporary detention, the court will hear from the public
prosecutor and the accused regarding to the principle of listening to all sides. The
law provides that the accused always has a lawyer. If the accused does not have a
lawyer, the court must appoint the accused a lawyer.
3.2 Other provisions related to the principle of presumption of

innocence.

3.2.1 The Royal Thai Police Regulations regarding Police Regulations
which does not related to cases, Title 32 about the Finger Printing B.E. 2566

The Royal Thai Police Regulations regarding Police Regulations which
does not related to cases, Title 32 about the Finger Printing B.E. 2566 should be
issued as the Act because by enforcing an accused, a defendant, or a person who
has been sentenced by the court as an offender in a criminal case to fingerprint is
affecting the freedom of such person.

3.2.2 The Sangha Act B.E. 2505

1) The Sangha Act B.E. 2505 Section 29 should be amended by
asking an injure person whether to object a release and the monks' supervisors
should be allowed to give opinions on cases that will be controlled. Furthermore,
the Criminal Procedure Section 89/1 should be enforced a control in any place other
than the inquiry official office.

2) The Sangha Act B.E. 2505 Section 30 should be amended by
asking an injure person whether to object a release and in case of temporarily
detention, the monks' superiors should be allowed to give opinions. Furthermore,
the Criminal Procedure Section 89/1 should be enforced the detention in other

place than the prison.
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https://www.the101.world/ presumption -of-innocence.

“University of OXFORD, “About Voltaire,” accessed on 1 March 2023, from
http://www.voltaire.ox.ac.uk/about-voltaire.

“\/oltaire (1747), “It is better to risk saving a guilty person than to condemn
an innocent one.” ; Histoire orientale, Chapitre VI, Le Ministre, Le Livre de poche,
2008, n 3131). in Reginald de Beco from https://www.justice-en-ligne.be/Il-vaut-
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Zndes eiFaiin, op. cit.
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*Kreshnik Myftari, Savada Guco, “Presumption of Innocence-Important
Constitutional Principle”, “Legal Studies 2”7, December 2013, p.174. In Iris Berisha,
The Principle of the presumption of innocence, European Journal of Economics,
Law and Social Sciences, IIPCCL Publishing Granz-Austria, Vol.4 No.2 June, 2020, p.

251.
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*Iris Berisha, The Principle of the presumption of innocence, European
Journal of Economics, Law and Social Sciences, IIPCCL Publishing Granz-Austria, Vol.4
No.2 June, 2020, p. 252.

*United Nations, “Universal Declaration of Human Rights,” accessed on 1
March 2023, from https://www.un.org/en/about-us/universal-declaration-of-human-
rights.

AUy wevy, “Ufaananadimednsuyyevy,” accessed on 1 March 2023,
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from https://humanrights.mfa.go.th/upload/pdf/udhr-th-en.pdf.


https://translate.google.com/website?sl=en&tl=th&hl=th&prev=search&u=http://www.ohchr.org/en/search?f%255B0%255D%3Devent_type_taxonomy_term_name%253AUniversal%2520Declaration%2520of%2520Human%2520Rights

26

3.1.2 NANI5ENINUTLINAIIN8ANSNaLlagasansnien1siiios (International

Covenant on Civil and Political Rights (ICCPR))

'
[ [y

Tuefnsgiidnunaduiiuadiuyaranignnarminlanssianuinlagliiuinsnis

a A = !

Malendlvinisuanininuuigvsvesnuldedgraunundsdmaliyanatudesegluaniue

[ [

- 2 v o a o o = Y v g v 1% oA 1o
wdlowdugnseviriiaviufilagldiivanuseiuainiglianuduasesluseninmdaliii
fivnwanmainaundugusigns

nAnsznINUsemeinaednsnadiesazdnsnenisdeadungmunesudns
1 = [ val o [ Ny Yo o ! = 14
wyweyuet il aenaslaiinisiaudungraneilddedunielulssinanig q weld
lasunisAuasesnudnsuyveruludseimaly q lnedndauranadeylvgwms
anUsEaR (The General Assembly) lalnissusedlidioTui 16 sunaAu w.A. 2509 uay

TuavssuliloTun 23 Jurau w.a. 2519% wanslmiiuinlunisainaszsnineusemeulaln

v £ =~

Andfguaseausudnsnadiowazdndnisnisdasduiivmieududnaasanuduuywd
I o a 39 -dgl a | ! ¥ a a A a a A U L4 =
winLlin® wananinAiniseninssemeiimednsnadiowardnsnianisdlosdaiul uis
nsiudenUuR nsviudaundnuiioinluldIninansasnmdy suninsSusesans

Yosymnalusuiaglasunisiiansanafveseasganusssu®
1% U a 0 1 @ Y a £ . & I (%
wannsdutivgiulinewinluguians (Presumption of Innocence) fiatluman
anamnedtunsiinuauasesmuvandnSuywesulagusngegluninisenitsseimneain

AuANSNaLlaardnsn1an1siiles (The International Covenant on Civil and Political

wa | Qll

Right, ICCPR) 98 14(2) F3Uya)Ad1 NnAUTNQNNa1INIINILIIAIURANINDIQYHEANTNAY

9 Y

AN NUANENTTUNTAVBUYSEYULR, NFNITenINUTenAIImIeansnaLleq
Uazansn N silios (VST oa.du.wesAnsa 31in, w.d.d.) 15-19.

**The International Covenant on Civil and Political Right, Preamble.
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assets/portals/93/fileups/272/files/S%E0%BI%88ub Jun/13win/win83.pdf.
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United Nations, “International Covenant on Civil and Political Rights,”
accessed on 1 March 2023, from www.ohchr.org/en/instruments-mechanisms/
instruments/ international-covenant-civil-and-political-rights.

“2A5UDIANTIZIINUIZINA NTENTNNTANUTZING, “NAn1IAIsavdnaliliosiaz
AM5n19n13Liles,” accessed on 7 March 2023, from https://humanrights.mfa.go.th/
upload/pdf/ iccprt.pdf.

PATNDIANITIZNINUTENA NTENTRNTANUIZNA, “AT1815581INUTNAAY
ﬁw%mgw%uﬁlmmﬂuma,” accessed on 6 March 2023, from

https://humanrights.mfa.go.th/th/humanrights.
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“European Court of Human Right, “The Court in Brief,” accessed on 4 March
2023, from https://www.echr.coe.int/Documents/Court_in_brief ENG.pdf.

®Iris Berisha, The Principle of the presumption of innocence, European
Journal of Economics, Law and Social Sciences, IIPCCL Publishing Granz-Austria, Vol.4
No.2 June, 2020, p. 254.

%The Salabiaku case against France, 7 October 1998 In Iris Berisha, The
Principle of the presumption of innocence, European Journal of Economics, Law
and Social Sciences, IIPCCL Publishing Granz-Austria, Vol.4 No.2 June, 2020, p. 254-
255.
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*Nuaha Male, Catharina Harby, “The right to affair trial”, Human Rights
Manuals no.3, p.50. In Iris Berisha, The Principle of the presumption of innocence,
European Journal of Economics, Law and Social Sciences, [IPCCL Publishing Granz-

Austria, Vol.4 No.2 June, 2020, p. 255.
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*®Equality and Human Rights Commission, “What is the Charter of
Fundamental Rights of the European Union?,” accessed on 4 March 2023, from
https://www.equalityhumanrights.com/ en/what-are-human-rights/how-are-your-
rights-protected/what-charter-fundamental-rights-european-union.

“Ibid.

*°European Parliament, “CHARTER OF FUNDAMENTAL RIGHTS OF THE
EUROPEAN UNION,” accessed on 5 March 2023, from https://www.europarl.europa.

eu/charter/pdf/text_en.pdf.
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*'The Declaration of the Rights of Man and of the Citizen 1789, Article IX —
Any man being presumed innocent until he is declared culpable if it is judged
indispensable to arrest him, any rigor which would not be necessary for the securing

of his person must be severely reprimanded by the law.

>2Code of Criminal Procedure, Preliminary, Article Il Every person suspected
or prosecuted is presumed innocent as long as his guilt has not been established.
Attacks on his presumption of innocence are proscribed, compensated and punished

in the circumstances laid down by statute.
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