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Executive Summary

This research entitled “Thailand Legislation for
the Prevention and Suppression of Torture and Enforced
Disappearance” under the Project to Support Information for
Parliament Members sponsored by King Prajadhipok’s Institute
is a documentary research, aiming to study and analyze concepts,
theories, and international rules and agreements relating to the
prevention and suppression of torture and enforced disappearance.
The two main international instruments, which form the core of
this research, are Convention against Torture and Other Inhuman
or Degrading Treatment or Punishment (CAT Convention) to which
Thailand is a state party, and Convention for the Protection of
All Persons from Enforced Disappearance (CED Convention),
which Thailand has signed and plans to become a state party
soon. This research also includes a comparative study on foreign
legislations which incorporate international obligations to prevent

and suppress torture and enforced disappearance as domestic
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legislations of five countries — Switzerland, Brazil, Japan, Nigeria and
Cambodia, with the aim to provide analysis and recommendations
to the Draft Act on Prevention and Suppression of Torture and

Enforced Disappearance B.E. ....
This research is divided into eight chapters:

Chapter 1 explains the object and purpose of this research,

as well as expected outcome, scope and duration of this research.

Chapter 2 explores concepts and theories relating to
torture and enforced disappearance under both the human rights

framework and the criminal law framework.

Chapter 3 discusses the substantive aspects of the
international obligations under CAT Convention and CED
Convention, including formulating definitions and criminalization

of the acts of torture and enforced disappearance.

Chapter 4 discusses the procedural aspect of the
international obligations under CAT Convention and CED
Convention, including fact-finding and investigation, guarantee of the

rights the accused, victim and witness protection, and compensation.

Chapter 5 discusses other aspects of the international
obligations under CAT Convention and CED Convention, including
extradition, mutual assistance in criminal matters, and other
obligations aiming to meet the obligation to fulfil by enhancing

the enjoyment of human rights.
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Chapter 6 studies the approaches of incorporating
international obligations into domestic legislations of five countries
- Switzerland, Brazil, Japan, Nigeria, and Cambodia, on selected
issues that were widely debated and discussed during previous
meetings, conferences, and public hearings on the Draft Act. These
issues are the form of criminalization, scale of punishment, statutory
limitation, prohibition to invoke extraordinary circumstances or
emergency situations, dismissal of testimony rendered through
torture, criminal responsibility of commander, recording of personal
information of those deprived of liberty, access to detention facilities,

and the principle of non-refoulement.

Chapter 7 studies the possible approach of incorporating
international obligations into Thailand’s domestic law, by comparing
the practices of five selected countries and the approach adopted
by four different drafts, which had undergone the required public

hearings.

Chapter 8 provides research outcome and recommendations,
which includes 1) the Draft Act should align the definitions of
“torture” and “enforced disappearance” with those prescribed in
the Conventions, 2) the Draft Act should not contain the statute
of limitation in order to make the escape of the perpetrator
meaningless, 3) the Draft Act should clearly stipulate the prohibition
to invoke extraordinary circumstances or emergency situations to
legitimize the act of torture and enforced disappearance, as well as

the prohibition to violate the non-refoulement principle.
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The researcher hopes that the information from this research
could assist and be part of the development of the Draft Act in order
to push forward the final promulgation of the Act. This important
milestone is necessary to achieve the purpose of protecting the
victims and suppressing the perpetrators, and at the same time
increasing the credibility of Thailand’s criminal justice system and
strengthening Thailand’s commitment on human rights protection

to be in greater alignment with the international standards.
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PMNUNUSEINE AU beTins inaskaadlunszUILn1s Universal Periodic
Review 904@Usev 9@ 50U7 2 Wodunsh 11 wouaau w.e. 2559
D v = a A o a & v o
MU sERUU1UTENSAIUSEMAEAISRNTANALTIUNNS L TUAWIN

1. AUISN kanIANAIaTnIaiMIIuNLLaENNSindIyAna
Iﬂﬂl@iaum’mﬁlﬁam&iaﬁaa’ﬁ (incommunicado detention)’

2. LULFRTUWAUA kaRIAIIUATIATINTANISTITALETAIN
lunsuanieanveiyana waznItinsinds Auds Ny
visolideTinduilesnnannstiiginmlunisuanson
ERNGIC

3. awu dlanfie wazuauin wweliudlvuulsnguang
01 lngusITenn My’ fiaeandesiuiiusing
Tudounil 1 Vaeuday CAT L,Lazizqiﬁ%’mﬁ]u’mﬂu?ﬁﬁ

a wa

fonadeslaiufiRmuld (Non-derogable)®

a [

4. T@uausuazda wauslisadnduniAeudni CED

q [ e

(% =

wazuAlvsulgangrneenaniiteliaenadesiusiusnsdl
neldoudya CAT wazaudayayn CED

5. WAUIAN Laueliiinuigudase (Independent Body)
dWeimidduaiunsdiifnisnaiinianfinisnszei
n15nsuu Tnsanized19daluunamsnauninald
wazdENsIRANENTEUINNTYRTTI

' United Nations Human Rights Council, Report of the Working Group
on the Universal Periodic Review — Thailand, A/HRC/33/16, 15 July 2016
(UPR Thailand), para. 20.

? Ibid, UPR Thailand, para. 62.

® Ibid, UPR Thailand, para. 158.12, 158.30, 158.33.

* Ibid, UPR Thailand, para. 158.19, 158.78

® Ibid, UPR Thailand, para. 159.17.
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QQZJLﬂ']‘lﬁﬂJ']EJVI"USEL%GU@%aLﬂEJ'JﬂULL‘U’JF’]@ E)9) LLazwuﬁﬂimmﬂimaqamm’l

CAT uawaydtya CED uasiauauviiassiieniumsdminsamss sy oyl
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98LNANDILUIAANG B NLINUNITNTUIULAL
msnseibiuaragame Tnswlnseuntsdinweendu 2 yuueweiy
Mg
1. 3uN9IAUNITAUATEY (Protection) lagfnyi131n
NIOUNITANATOIFNTUY WYY

2. yuwesnun1sUesiuuarusiulsny (Prevention and
Suppression) lngfnwannseunistaruling ey

° Senan Hdaglndnsg, GeruTigyvne auvie dazlndns: anaadrireluuiuves

NOWAULLAZNITZUIUNTYRATITH, a0 10UUSH nunesd [online] Available from:
https://pridi.or.th/th/content/2021/09/820 [19 November 2021].

" Supra Note 1, UPR Thailand, para 161 (on Voluntary Pledges and
Commitments).

® United Nations General Assembly, Optional Protocol to the Convention
Against Torture and other Cruel, Inhuman and Degrading Treatment or

Punishment, A/RES/57/199, 2003, (OP-CAT), Art. 1.
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21 WWDAON BN MEANSDUMISAUASDVANSUUBEBU

drtinaudmadvgdnsuyserunisanyssrvi lhesuiei

a A

AnSuyweyy Ao ANSuaziaS N NUNUgINNLTINGINUNIINNITAITN

dndeswisaanduuywd uavssssumnAtinudvnauiifadsusdiiie
Tnglddosiilasuevansly fdnvugidumnauasliannsonielou
Tiuld ldanunsausndruiiessyinansladanuddymieanslald
LagfeguugIuasmaNamMakaznslddenufuRldunszmela®
Tnevdnnsduavduywevuldusnglusmansssvinsssmaiisnii
1A88IANITTENINUTZINARI ﬁgﬂuizé’umﬂaLLazizéﬁ’UQﬁmmﬂu

FIUIUUA

NIOUNMIANATOIAVBIYBETL UB9E0INTNTIULALNIIN TN
Tyymragamennifvesnisdunses wazdisinguananmamsndnies
w2 Tuyed Tngvdnmstiumngiaauluesunumesfaa ana
TeneanSuLweyu (Universal Declaration of Human Rights %158 Ugjayayn
UDHR) Fausfazidunsnanssewinasemedilaifinagniulumisnguane
sevindszmadosniisuuuuduiis fyan uidldsunssensu
:hLﬁum'}mi‘ﬁ'a%ﬁwﬁﬁmgﬂuuazL'fJuiwﬂgmsuaaﬂgwmaﬁw%ww%u
senInauseina laeufayn UDHR “gousutiufiodnansureanuiu
uyudfAnfusfiie wagdviviniouiuuayliaiunsodielouls
ﬁ’uié’mawaamam%ﬂﬂgmmsLmeaUﬂ%”awwé \usinguuvaasamn

v a

ANNERSITN wazduinmlulan”

’ United Nations Office of the High Commissioner on Human Rights (OHCHR),
What are Human Rights? [online] Available from: https://www.ohchr.org/
en/issues/pages/whatarehumanrights.aspx [1 July 2021].

% United Nations General Assembly, Universal Declaration of Human Rights,
217 A (Ill), 1958 (UDHR).
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wANANUHEUY UDHR by §9U51n9)8insansseninalseme
anvangadu dlusedvanauayseiiuginig Adilenifgiumsansn
AnpTusrILTULYEILAZN1TANATOIYARRIINNSNTNULAZNIINTZY
Tiyanagame aglsin {ideaznanisanizasansdnsuyveyy
| a v v a oA M v v v v
sernaUsemanUsema e landunmuse NladnasunuwLad Usenause

1. ARNSEMINUSEWAIIAILANTNAETDULALENTN19NISLIDY
(International Covenant on Civil and Political Rights —

nAn1 ICCPR) widuniloud 29 ganeu wa. 2539

2. oudnyaresunmemsiny wagnsujdRvienisasnudy
lvn3e Suywesssu viofid1BfnAes (Convention against
Torture and Other Inhuman or Degrading Treatment
or Punishment - aydgyay1 CAT)? WndunAidetud
2 fanAY W.A. 2550

1 ¥

3. UANQYIINNIENITANATEIYARENNAUIINNTTUIAUTA
meaugey (Convention for the Protection of All Persons
from Enforced Disappearance - audeyay1 CED)"” lWhaauny
dlouil 9 unsiAu wA. 2555

"' United Nations General Assembly, International Covenant on Civil and
Political Rights, UNTS Vol. 999, 1966, p. 171, (ICCPR).

" United Nations General Assembly, Convention Against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment, UNTS
Vol. 1465, 1984, p. 85, (CAT).

® United Nations General Assembly, International Convention for the
Protection of All Persons from Enforced Disappearance, UNTS Vol. 2716,

2006, p. 3, (CED).
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aanlenanlutneiu Jagdudsswelvediusnsalneldngans
581719UsEAGINE1IMU 2 dnwale NaIAD Useniswsn Ussmaing
Tugruzdusga@nfing ICCPR wavoydyan CAT diusnsdiiazdos
UfuRnuteuninUszmalnedilasideanuliluasiaisis 2 atull way
aesUTuusInguanenglunieginuniensingvunenigluduuilval
ieayiRnmslndulunuiusnsdl uazusznisfiaes Ussinalnelugiue
A o A v [y} a o A a A 1 o
nusgndnasunalueydya CED fiusnstifaevaniaedlinseyiinisle o
ludnwueNtavsoudidonnuyaUseasruas Inguseasd (Object and
Purpose) ve3audyey1 CED' agnslsinl LipsanUszwmalneidaeglu
NILUIUNITINNTNNTE T30 AU ULazUTIUUTINNITNINIULAE
nsnseviliyAnagavng w.e. ... (S1ansesdalis) iiewmseunsey
1 £ < e (Y] 3_,’ a 6 @ a
neunswWluniAlueudyyn CED Wy Msdnsisiiusnstlvesive
gAtuNMsuuiug uaiiounisUssmalveiinusnsdlnnelfeaudyan
CED lugnugsgniauan

AsATIEmTusnItivadlnenelansnansn 3 atull avAeekus
a < @ 2 [} =
ATNINTUIDDNLUY 2 USTLAUAIENL AD

1. fiusnsalauavsuywevlu@uwuy

2. fusnsfiiudnsuywevuludaiiom

" United Nations, Vienna Convention on the Law of Treaties, UNTS

Vol. 1155, 1969, p. 331 (VCLT), Art. 18.

“A State is Obliged to refrain from acts which would defeat the
object and purpose of a treaty when: (a) it has signed the treaty or has
exchanged instruments constituting the treaty subject to ratification,
acceptance, approval, until it shall have made its intention clear not to

become a party to the treaty;”
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Wusnsfiuansuyverulu@egUuuy wisesndu 3 sUkuy

'
a 1

wseseninguuuulngnif (Tripartite typology)” duuseneusie
1)
anSuywery way 3) Wusnsdilunisifudunisaulnadnsuywevy

3

v =

Wusnsiilunisianswansuywevy 2) WusnsalunisAunses

lnesgavdesufURnuiusnsding 3 suuuuilegndliienyuifmewns

WAUTDUR A AW AIEU ANUAAIUNIINTSIETRY deyvif e
vsomndu 9" vell MuvesnskusgUiuuiusnIdauAnSuyveyy
Tuanwaell WWukauiannnisiilenlunsiansseninsUseinaniuy

[

anfuywerulanwaenedgsssuyy (Quasi-constitutional)'’ wag
filominhawasdudou dalu welinsdsduldlululugduuuidendu

P

A319eudyaiudnsuyvevuiwiuinliaslduwimiaialunsgaid

9

[

aunsanndulanonuuunusnsalvesnulaleInIuuan laissez-faire
fannsziinluaunnasseritsusemady o uusuldluusunaiu
anSuywevu” wavdwmalilssinalnednusnsdlniglangiassening

Usgimariuansuyweyuna 3 atudeiiluguuuudail

¥ Lisa Ott, Enforced Disappearance in International Law (Intersentia, 2011),
p. 41.

' Walter Kalin and Jorg Kunzli, The Law of International Human Rights

Protection, (Oxford University Press 2™ ed., 2019), p. 97.

" Alec Stone Sweet, “On the Constitutionalisation of the Convention:

The European Court of Human Rights as a Constitutional Court,” in Revue
trimestrielle des droits de ’lhomme (50" Anniversary of the European Court
of Human Rights, 2009).

18 2

Frederic Megret, “Nature of Obligation,” in International Human Rights
Law, eds. Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (Oxford

University Press, 2018), p. 97.
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Obligations) Avuili¥gunsnues nseviinis wiedluininisle 9
fdwadunislivszAuavsuywerunaianasssninsUsemaiuses
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3 S I~ v a 1
AazdauanusuRavaulunasenInUsemarasUsemalng
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1 Veldsquez Rodriguez Case, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988), para. 169;
International Law Commission, Draft Articles on Responsibility of States
for Internationally Wrongful Acts, November 2001, Supplement No. 10
(A/56/10), chp.IV.E.1, Art. 7.
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W1 Rodriguez wgaugyiu Ao Janvudadudigionyy uinisi
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" Supra Note 18, pp. 97-98.
' Supra Note 19, paras. 172, 176.
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UGN Winanssewinaussmeazlammielinisvisuumagnsn sz
Tiynraagvneludnsuyvesuianieises (Specific Rights) nanife

 Ibid, para. 176.

? United Nations Human Rights Committee (HRC), General Comment
No. 31 [80], The nature of the general legal obligation imposed on States
Parties to the Covenant, CCPR/C/21/Rev.1/Add.13, 2004, para. 15.

* Bulacio v. Argentina Case, Inter-Am.Ct.H.R. (Ser. C) No. 100 (2003),
para. 117.

® Supra Note 23, para. 16.

* Supra Note 18, p. 98.
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way 2) avsnazlignUsdulvimeanuasy (Rights not to be subjected to
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anmegals” uaziiledmuinfgiivivifiglaeiueseimnnisal Aene
dswadufuliyanafiiunsouaivdonidomnoglunuminand:

" Supra Note 10, UDHR, Art. 5; Supra Note 11, ICCPR, Art. 7.
 Supra Note 13, CED, Art. 1.
# Goiburt et al. v. Paraguay, Inter-Am.Ct.H.R. (Ser. C) No. 153 (2006), para. 81.
* Kurt v. Turkey, Appl. No. 15/1997/799/1002, Council of Europe: European
Court of Human Rights, (1998).

La Rosa Anne-Marie, “The Right to Know the Truth and the Fight
Against Impunity,” in Advisory Service on the International Humanitarian Law:
Legal Measures and Mechanisms to Prevent Disappearances, to Establish the
Fate of Missing Persons, and to Assist Their Families, (ICRC, 2007), p. 155.



46 unUuedaNuAAHLIY WamsUpvAULa:USIUUSWANSNSUULA:MSASTRUANAITUHIE
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1) M3fuATesyARaTIgNNSINUVYSogNNsEYlig e wag 2) N3ALATes
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2121 ANSAUASDVUAAANONNSUIUKSD)ANS:M
[GERYRE

= = o § v & vay vo
yAnangnnIuIuvsenseyinbigamie Wugnlasunanseny
AUANSUYBEYUlAEATIINNITNTUIULAE NS STV ITYRRAg VNG
lnefinsounnuAnsuEnSuyweuieITes Awalull

%2 Supra Note 15, p. 36.
* Andreu-Guzman Federico, “The Draft International Convention for the

)

Protection of All Persons from Enforced Disappearances,” in The Review/

International Commission of Jurists (2001), p. 76.
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[

wisAuduaywd”* neideasuenasuteidu 2 diu fall

anSluasnmeass1eanie (Right to Liberty of a Person)
yhnthiivsefuadnmussiameyanaludnunziinnuegnaueudig
fo @ wlunsiedeulmitiessnane Bodily Movermnent)® Tngans
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** Supra Note 11, ICCPR, Art. 9(1).

* Ibid, ICCPR, Art. 10(1).

* Manfred Nowak, United Nations Covenant on Civil and Political Rights,
CCPR Commentary, (Kehl 2™ ed., 2005), p. 212, para. 3.

*" Supra Note 11, ICCPR, Art. 9(1).

* Ibid, ICCPR, Art. 14.

* Ibid, ICCPR, Art. 10.
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o = v =
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aegluimue Fadunisimunainnisieyiinsiidulusuannsgiu
i @0 v oA < Yo ] °o § v
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“ Ireland v. The United Kingdom, 5310/71, Council of Europe: European
Court of Human Rights, (1977), para. 96.

i Mukong v. Cameroon, Communication No. 458/1991, UN Human Rights
Committee (HRQ), (1994), para. 9.8.

“ Supra Note 15, p. 444.

® Sarma v. Sri Lanka, Communication No.950/2000, UN Human Rights Com-
mittee (HRC), (2000), para. 9.4.
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of a Person) uAnsfidnunruanideniiielosfuansluainmn
YBITHNEBEUN UTANUTUVDIBIAASUIIA WU AAFVBLY LY
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2. an3iiafiTin

v

yarafignnsuvizegnnszinligymenialdsunanszny
MoansNariadin lnenfini ICCPR Jeyadlitataulude 6 11

a

“wyudnnauliansiagiTinuusinie ansidesldiunisduases
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U LgNUTTILlueTIaNssEnIsewmanuAvELY¥eY e
auannsalunseUlng dvsneedidinduthdeiugulumsiuyudaunils

*“ Supra Note 30, para. 123.

® Mojica v. Dominican Republic, Communication No.449/1991, UN Human
Rights Committee (HRC), (1991), paras 5.3-5.4.

“ Supra Note 11, ICCPR, Art. 6.
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Tuleguiuuressy Ussindlnglagymhenuvsefunuvessy Siusnsdl

D

" Cakici v. Turkey, App No 23657/94, Council of Europe : European Court
of Human Rights, (1999), para. 86.

“ Supra Note 15, p. 276.

“ Ithan v. Turkey, App No 22277/93, Council of Europe : European Court of
Human Rights, (2000), para. 74.

% Supra Note 40, para. 96.
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3. gnsiiazlasuniseansuinduyananunguung

yanarignnsINuvisegnnseviivigee geuldsuransenusie
avsiazlasumspeusuinduyaranungming laenfing ICCPR Uayeld
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o

nivualinislanusmungunevesyaea iWuleuludossulunsi

°' Supra Note 15, p. 291.

*? United Nations Human Rights Committee (HRC), General Comment
No. 6, The Right to Life, 1982, para. 5.

> Supra Note 11, ICCPR, Art. 16.

** Supra Note 18, p. 83.
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TldFaudaumeuds dealiyanaiulildsunseensuinduyana

Supra Note 36, p. 369, para. 1

* Ibid, para. 2.

*" Ibid, para. 2.

Hannah Arendt, The Origin of Totalitarianism (Harcourt, Brace,
Jovanovich), 1973), p. 420.
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2122 MSAUASHVUAAANTIASUAIUNNTNSUIUDNNAE
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HANTEVIUIINNITNTUIULALNIIN TV IAYARRFY LT YARSDY LYU
AsauATIsogRvesyAaaly Nenaldsuanuyndnsinudulunalnenss

* Uszananguunguneuas nidvd 11ns 61.

" Supra Note 52.

" Monaco v. Argentina, Communication No. 400/1990, UN Human Rights
Committee (HRQ), (1990), paras 10.2.
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* Supra Note 11, ICCPR, Art. 17(1).

® Ucar v. Turkey, App No 52392/99, Council of Europe: European Court of
Human Rights, (2006), para. 133.

* Supra Note 36, p. 383, para. 12.

® Ibid, p. 382, para. 11.
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% Ovey Clare and White Robin C.A.,, The European Convention on Human
Rights, (Oxford, New York, Auckland, 4" ed., 2006), p. 278.

" Jbid, p. 249.

* Supra Note 15, p. 103.

* Ibid, p. 104.
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" Moldovan v. Romania, App No 41138/98 and 64320/01, Council of
Europe: European Court of Human Rights, (2005), para. 109.
" Supra Note 11, ICCPR, Art. 19(2).
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™ United Nations Economic and Social Council (ECOSOC), Promotion and
Protection of Human Rights: Study on the Right to the Truth, Report of
the Office of the United Nations High Commissioner on Human Rights,
UN Doc E/CN.4/2006/91 (2006)

" International Committee of the Red Cross (ICRC), Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of International Armed Conflicts (Protocol 1), 1125 UNTS 3
(1977), Art. 32.

™ United Nations Economic and Social Council (ECOSOC), Guiding Principles
on Internal Displacement, UN Doc E/CN.4/1998/53Add.2 (1998), Principle 16.
” Supra Note 13, CED, Art. 24(2).
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" United Nations Economic and Social Council (ECOSOQ), Principles to
Combat Impunity, UN Doc E/CN.4/2005/102/Add (2005), Principle 4.

7 \Ryshivas Yauzatad, nguunsengn a1 undyal@naly, wih 1.

" adla o uns, nuaERIyY MANaly, uih 49.

” AWa JUNUNDY, FINFWNGUUERIYI, i1 51-52.
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® George P. Fletcher, Rethinking Criminal Law (Oxford University Press,
2000), p. xix.

" Lindsay Farmer, The Boundaries of the Criminal Law: Criminal Law,
Legal Theory and History (Cambridge University Press, 2010), p. 5.

¥ Supra Note 12, CAT, Art. 4(1).

® Ibid, CAT, Art. 4(2).

* Supra Note 13, CED, Art. 4(2).
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® Ibid, CED, Art. 7(1).
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# United Nations General Assembly, Report of the Preparatory Committee
on the Establishment of an International Criminal Court (Vol.1), UN
GAOR, 51th Session, Session Supplement No.22A (A/51/22) (1996), para. 52.
# Situation in the Democratic Republic of the Congo, in the case of the
Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, International Criminal
Court (ICC) (2012), para. 303.
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* Supra Note 11, ICCPR, Art. 15(1).
' United Nations General Assembly, Rome Statute of the International
Criminal Court (last amended 2010) (1998), (Rome Statute), Art. 22(1).

2 Ibid, Rome Statute, Art. 24(1).
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** Gabriel Orlando Vera Navarrete, Constitutional Court. Case No. 2798-04-
HC/TC. (Lima, 2004), para. 8.

* Supra Note 91, Rome Statute, Art.7(1)(g).

* Iris Haenen, “International Criminalization”, in A Tale of Two Theo-
ries: Criminalisation on the Level of National Law and International Law
(Cambridge, 2017), p. 154.

 International Criminal Court (ICC), Elements of Crimes (2011), Art. 7(1)(g)-2.
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" Roelof Haveman, Olga Kavran, Julian Nicholls, Supranational Criminal

Law: A System Sui Generis (Intersentia, 2003), p. 61.
*® Supra Note 91, Rome Statute, Art. 22.
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%2 Edwards Peters, Torture (Wiley & Sons, Incorporated, John, New York,

1985), p. 65.
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' Ibid, p. 4.

1% United Kingdom, An Act Declaring the Rights and Liberties of the Subject
and Settling the Succession of the Crown (Bills of Rights), 1 William & Mary
Sess 2 ¢ 2.

1% United States Constitution Amendments 1 to 10 (Bills of Rights), 1789.
1% Auschwitz-Birkenau State Museum, Josef Mengele [online] Available from:
http://auschwitz.org/en/history/medical-experiments/josef-mengele [23 July
2021].

" Nigel S. Rodley, “Integrity of the Person”, in International Human Rights
Law, eds. Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (Oxford
University Press, 2018), p. 166.

' Supra Note 10, UDHR, Art. 5.



70 uNURURJANMOARHLIY thaMsUavAULA:USIUUSIUMSNSUNULA:MSAS:TRUAAAITUHE

&1 nfiufaya) UDHR le¥usesansiazlignusuiunda Tunan
souflafifaunisvesnistusesdnsilunmansssriassmailddarhiy
Tunendsdnde Tagludagiu fammsssrisssmaiifidonieadestu
nsnssuvatsatiu filuguLuueydyen Ui vdnnsduuy uinsgu
fush 109 eefidenununnasusdudioduloys fil

- asransansuywevunalunlideunineaiunsiusesdnsiaslignnsun

L syduanna
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: Covenant on Civil and Political Rights — ICCPR) 48 7 waz 10"

L syAUNInIeA
1. oudyay@nduywesuglsy (European Convention on Human Rights

¥

| — ECHR) 4o 3"
2. By AN SUYBETULYNBLISNT (American Convention on Human
 Rights — ACHR) 1ia 5" :

3. ngUmswenEiudmedvduyvevulaz U (African Charter on Human
: and Peoples’ Rights ~ ACHPR) ¥ 5' :

' Supra Note 11, ICCPR, Art. 7, 10.

"% Council of Europe, European Convention for the Protection of Human
Rights and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14,
4 November 1950, ETS 5, (ECHR), Art. 3.

" Organization of American States (OAS), American Convention on Human
Rights, “Pact of San Jose”, Costa Rica, 22 November 1969, (ACHR), Art. 5.

"% Organization of African Unity (OAU), African Charter on Human and Peoples’
Rights, “Banjul Charter”, 27 June 1981, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982),
(ACHPR), Art. 5.
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P 535UUAYNTALsUIAEAIaR1Y1TEnINeUTEImNA (Rome Statute of :

gthe International Criminal Court) 98 7 way 8'*

asansluannue Soft Law

1. Declaration on the Protection of All Persons from Being Subjected
: to Torture and Other Inhuman or Degrading Treatment or Punishment
L (1975)!° :
2. The Code of Conduct for Law Enforcement Officials (1979)"*°

"* Supra Note 12, CAT.

"% Supra Note 91, Rome Statute, Art. 7-8.
"® United Nations General Assembly, Declaration on the Protection
of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, 9 December 1975,
A/RES/3452(XXX).

"% United Nations Office of the High Commissioner on Human Rights
(OHCHR), The Code of Conduct for Law Enforcement Officials, adopted
by General Assembly resolution 34/169 of 17 December 1979 [online]
Available from: https://www.ohchr.org/Documents/Professionalinterest/

codeofconduct.pdf [17 July 2021].
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:3. The Principles of Medical Ethics relevant to the Role of Health :
: Personnel, particularly Physicians, in the Protection of Prisoners and :
 Detainees against Torture and Other Cruel, Inhuman or Degrading§

éTreatment or Punishment (1982)""'

4 The Body of Principles for the Protection of All Persons under%

iAny Form of Detention or Imprisonment (1988)"**

5 The Principles on the Effective Investigation and Documentation
éof Torture and Other Cruel, Inhuman or Degrading Treatment or§
: Punishment (Istanbul Principles) (2000)""’

" United Nations Office of the High Commissioner on Human Rights

(OHCHR), Principles of Medical Ethics relevant to the Role of Health
Personnel, particularly Physicians, in the Protection of Prisoners and
Detainees against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted by General Assembly resolution
37/194 of 18 December 1982 [online] Available from: https://www.ohchr.
org/en/professionalinterest/pages/medicalethics.aspx [17 July 2021].

"% United Nations Office of the High Commissioner on Human Rights
(OHCHR), Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment, adopted by General
Assembly resolution 43/173 of 9 December 1988 [online] Available from:
https://www.ohchr.org/Documents/Professionallnterest/bodyprinciples.pdf
[17 July 2021].

" United Nations Office of the High Commissioner on Human Rights
(OHCHR), Principles on the Effective Investigation and Documentation
of Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Recommended by General Assembly resolution 55/89

of 4 December 2000 [online] Available from: https://www.ohchr.org/
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:6. The Standard Minimum Rules for the Treatment of Prisoners§
: (Nelson Mandela Rules) Revised (2015)'% :
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EN/Professionalinterest/Pages/EffectivelnvestigationAndDocumentationOf
Torture.aspx [17 July 2021].

% United Nations Office on Drugs and Crime (ODC), Standard Minimum
Rules for the Treatment of Prisoners (the Nelson Mandela Rules) [online]
Available from: https://www.unodc.org/documents/justice-and-prison-reform/
Nelson_Mandela_Rules-E-ebook.pdf [17 July 2021].
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! Maria Clara Galvis Patifio, “Rights Related to Enforced Disappearance,” in

The Cambridge Handbook of New Human Rights Recognition, Novelty,
Rhetoric (Cambridge University Press, 2020).

' Encyclopaedia Britannica, Nacht-und-Nebel-Erlass (Night and Fog
Decree), 7 December 1941 [online] Available from: https://www.britannica.
com/topic/Night-and-Fog-Decree [18 July 2021].

' Marthe Lot Vermeulen, Enforced Disappearance: Determining State
Responsibility under the International Convention for the Protection of
All Persons from Enforced Disappearance, (Intersentia, 2012), p. 5.

' Supra Note 107, p. 166.

'» Supra Note 10, UDHR, Art. 9.
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1. AANsEnIUsemadmednsnadiosasdvisvnen1sdie (Intemational
Covenant on Civil and Political Rights — ICCPR) 48 9'%
2. oydeyeyn1319eENSAURNg (Convention on the Rights of Persons
with Disabilities — CRPD) %0 147
- 3. oudygivhenisduasesdniueussnuleninedugunasaunn
TupsauATI (International Convention on the Protection of the Rights
. of Migrants Workers and Member of their Families — CMW) 48 162

' Supra Note 11, ICCPR.

I United Nations General Assembly, Convention on the Rights of Persons
with Disabilities, UNTS Vol. 2515, 2007, p. 3, (CRPD).

% United Nations General Assembly, International Convention on the Pro-
tection of the Rights of Migrants Workers and Member of their Families,

UNTS Vol. 2220, 1990, p. 3, (CMW).
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1. audyaansuywevuelsy (European Convention on Human§
Rights — ECHR) 40 5(1)"%
2. DU ENTUYYETUUMIBLLTIN (American Convention on Human
Rights — ACHR) 40 7(3)™®
3. ngURsHeNsAINAIednSuYveYULarUIwU (African Charter on
Human and Peoples’ Rights — ACHPR) 98 6'*" :

asasnzaunsUusAuTvivneaugey
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1. aydyey1inaensuATeIYanaynAUIINATUsAUligaUgY |
(Convention for the Protection of All Persons from Enforced :

Disappearance — CED)"

L A9ENANUBNYITERINUTEINA

L 1. 555UYNTALININAIEAIaTSENI U TEIMA (Rome Statute of :

: the International Criminal Court) 9o 7 uag 8"

'* Supra Note 110, ECHR, Art. 3.

% Supra Note 111, ACHR, Art. 5.

! Supra Note 112, ACHPR, Art. 5.

% Supra Note 13, CED.

* Supra Note 91, Rome Statute, Art. 7-8.
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L asnansludaue Soft Law

1. The Body of Principles for the Protection of All Persons under :
Any Form of Detention or Imprisonment (1988)"* :
2. The UN Basic Rules for the Treatment of Prisoners (1990)"*

3. The UN Rules for the Protection of Juveniles Deprived of their :
Liberty (1990)'*
4. The UN Declaration on the Protection of All Persons from :

Enforced Disappearance (1992)"'

" Supra Note 118.

* United Nations Office of the High Commissioner on Human Rights (OHCHR),
Basic Principles for the Treatment of Prisoners, adopted and proclaimed
by General Assembly resolution 45/111 of 14 December 1990 [online] Avail-
able from: https://www.ohchr.org/en/professionalinterest/pages/basicprinci-
plestreatmentofprisoners.aspx [19 July 2021].

% United Nations Office of the High Commissioner on Human Rights (OHCHR),
United Nations Rules for the Protection of Juveniles Deprived of their
Liberty, adopted by General Assembly resolution 45/113 of 14 December
1990 [online] Available from: https://www.ohchr.org/en/professionalinterest/
pages/juvenilesdeprivedofliberty.aspx [19 July 2021].

P’ United Nations Office of the High Commissioner on Human Rights
(OHCHR), Declaration on the Protection of all Persons from Enforced
Disappearance, adopted by General Assembly resolution 47/133 of 18 December
1992 [online] Available from: https://www.ohchr.org/en/professionalinterest/

pages/enforceddisappearance.aspx [19 July 2021].
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5. The UN Rules for the Treatment of Women Prisoners and
Non-Custodial Measures for Women Offenders (2011)"*°
6. The Standard Minimum Rules for the Treatment of Prisoners%
(Nelson Mandela Rules) Revised (2015)"* :
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® United Nations Office on Drugs and Crime (ODC), United Nations Rules
for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders with their Commentary (The Bangkok Rules), adopted
by General Assembly resolution 47/133 of 18 December 1992 [online]
Available from: https://www.unodc.org/documents/justice-and-prison-reform/
Bangkok Rules ENG 22032015.pdf [19 July 2021].

' Supra Note 120.
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a9l vIeevazdiundeygpnlddaulalurouwniiningnin :

% Supra Note 12, CAT, Art. 1

“1. For the purposes of this Convention, the term “torture” means
any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining

from him or a third person information or a confession, punishing him
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AMURULIAEEANNNIVSHIUBE19318USS (Severe Pain or
Suffering) ilussdusEnoumihuenmMmsueenIINMsNTEYEY 4
fdsnansznuiiguusadesnit Taseudann CAT szyinaudulan
viermuyndnsinuiiy lhaziAndudessmeniodala axfosiidnuned
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for an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any reason
based on discrimination of any kind, when such pain or suffering is inflicted
by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. It does not include pain
or suffering arising only from, inherent in or incidental to lawful sanctions.
2. This article is without prejudice to any international instrument

or national legislation which does or may contain provisions of wider

application.”
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") Herman Burgers and Hans Danelius, The United Nations Convention
against Torture. A Handbook on the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment,
(International Studies in Human Rights, Martinus Nijhoff Publishers), p. 117,
(CAT Handbook).

"% Ibid, CAT Handbook, p. 117.

'* Ibid, CAT Handbook, p. 118.
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' Ibid, CAT Handbook, p. 118.

' Ibid, CAT Handbook, p. 118.

' Supra Note 106.

" Supra Note 141, CAT Handbook, p. 118.
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' Ibid, CAT Handbook, p. 119.
' Ibid, CAT Handbook, p. 118.
% Supra Note 107, p. 170.
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! Supra Note 141, CAT Handbook, p. 118.
2 Ibid, CAT Handbook, p. 119.
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* Ibid, CAT Handbook, p. 120.

% Ibid, CAT Handbook, p. 120.

'** Supra Note 115, 1975 Declaration.

® Supra Note 141, CAT Handbook, p. 121.
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*® Supra Note 13, CED, Art. 2

“For the purposes of this Convention, “enforced disappearance” is considered
to be the arrest, detention, abduction or any other form of deprivation of
liberty by agents of the State or by persons or groups of persons acting with
the authorization, support or acquiescence of the State, followed by a refusal
to acknowledge the deprivation of liberty or by concealment of the fate or
whereabouts of the disappeared person, which place such a person outside

the protection of the law.”
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¥ Federico Andreu-Guzman, “The Draft International Convention for the
Protection of All Persons from Enforced Disappearance,” in The Review/
International Commission of Jurists Vol. 62, 2001, p. 82.

' Supra Note 15, p. 197.

! Tullio Scovazzi and Gabriella Citroni, The Struggle against Enforced
Disappearance and the 2007 United Nations Convention, (Leiden, 2007), p. 272.



SO radalnas 89

3.2.2.2 AovoUsiNgMsUALasnozepusuiainIsonNa
laSMwHSaMsUNUQus:-mINSsUUDvUARANONNS:MRgruHg

n1sufias (Refusal) wazn15Unda (Concealment)
Jusaduszneuiivhminiuennisnsevifliyaragymisosnain
m3nszviau o Alldnuaidunsiineinmussyena Wy msdunumuds
lnggunelalunsdiund lnweydyyr CED laszyinnisnsevilviyana
gumevzdeslnngifinsufiasiazeousuiildinsdiaadam
Antu vifedimsunTawwmnssuvesyanaiignnssvhliayme iedl
yanadu Taslanizetsdenseuaiivideqnd niuszansIIvieied
YosyARATL' WU n1sTiaseunsvionfluasuanndminiising
femnufiuluvesymanatigndunuly udld3unsufasinlaifinnsdunm
uﬂﬂaﬁ?u M%E]SQN%JU’jWﬁﬂWi{]}UQEJQQﬂaﬁ?u%%QLLG\lﬂﬁLaﬁﬁﬁlzL@mNS
swandenityaeatunouioyilauasdveainsnnduogiels'
Fenrnngfnsaitl uandlfifiuinnianseviliyanagameluifioas
LﬂumiazLﬁm?{m%wwaﬁuumamﬂﬂaﬁgﬂmzﬁﬂﬁq@mam'ﬂﬁ?u
widalunsaslindviuyseruvenseuasveg RvesuARARINGTIY
fhetnaesmsnsziliyanagame fie Msfiditininnsesnansansy
Ipgnnamnuazufasilaimanssiiiyaradnuiuanngamesastiily
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' Sangeeta Shah, “Detention and Trial”, in International Human Rights
Law, eds. Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (Oxford
University Press, 2018), p. 262.

' Solla Maria Fernanda Perez, “Enforce Disappearance,” in International
Human Rights: A Comparative Analysis (Vienna, 2004), p. 20.

' United Nations Human Rights Council, Joint study on global practices
in relation to secret detention in the context of countering terrorism
of the Special Rapporteur on the Promotion and Protection of
Human Rights and Fundamental Freedoms while Countering Terrorism,

19 February 2010, A/HRC/13/42.
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' Supra Note 15, p. 3.
' Supra Note 137..
" Supra Note 15, p. 22.
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' International Law Commission, Draft Articles on Responsibility of States
for Internationally Wrongful Acts, November 2001, Supplement No. 10
(A/56/10), chp.IV.E.1, (ARSIWA).

' Ibid, ARSIWA, Art. 5.

% Ibid, ARSIWA, Art. 8.

"' Supra Note 161, p. 278.
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' Supra Note 15, p. 23.

' United Nations Commission on Human Rights (CHR), Report of the inter-
sessional open-ended working group to elaborate a draft legally binding
normative instrument for the protection of all persons from enforced
disappearance, UN Doc. E/CN.4/2003/71, para. 35.

'™ Supra Note 13, CED, Art. 3.
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'™ Supra Note 12, CAT, Art. 4(1).

“Each State Party shall ensure that all acts of torture are offences under
its criminal law. The same shall apply to an attempt to commit torture and
to an act by any person which constitutes complicity or participation in
torture.”

"¢ Supra Note 13, CED, Art. 4.
“Each State Party shall take the necessary measures to ensure that

enforced disappearance constitutes an offence under its criminal law.
" Supra Note 141, CAT Handbook, p. 129.
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' Ibid, CAT Handbook, p. 129.

" United Nations Commission on Human Rights (CHR), Report of the
Working Group on Enforced or Involuntary Disappearances, UN Doc.
E/CN.4/1996/38, para. 54; United Nations Commission on Human Rights (CHR),
Report of the Working Group on Enforced or Involuntary Disappearances, UN
Doc. E/CN.4/2006/56.
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' Supra Note 12, CAT, Art. 4(1)

“Each State Party shall ensure that all acts of torture are offences under its
criminal law. The same shall apply to an attempt to commit torture and to
an act by any person which constitutes complicity or participation in torture.”
*®! Supra Note 13, CED, Art. 6(1)(a)
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“Each State Party shall take the necessary measures to hold criminally
responsible at least:

(a) Any person who commits, orders, solicits or induces the commission
of, attempts to commit, is an accomplice to or participates in an enforced
disappearance.”

"% Supra Note 141, CAT Handbook, p. 129-130.
' Supra Note 12, CAT, Art. 1(1).

' Supra Note 141, CAT Handbook, p. 130.

'® Supra Note 15, p. 208.

% Supra Note 91, Rome Statute, Art. 25(3)(@)-(b)

“3. In accordance with this Statute, a person shall be criminally responsible
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and liable for punishment for a crime within the jurisdiction of the Court if
that person:

Commits such a crime, whether as an individual, jointly with another or
through another person, regardless of whether that other person is criminally
responsible;

Orders, solicits or induces the commission of such a crime which in fact
occurs or is attempted”
" Supra Note 91, Rome Statute, Art. 28.
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¥ Supra Note 13, CED, Art. 6(1)(b)-(c).

“(b) A superior who:

(i) Knew, or consciously disregarded information which clearly indicated,
that subordinates under his or her effective authority and control were
committing or about to commit a crime of enforced disappearance;

(i) Exercised effective responsibility for and control over activities which
were concerned with the crime of enforced disappearance; and

(iii) Failed to take all necessary and reasonable measures within his or her
power to prevent or repress the commission of an enforced disappearance
or to submit the matter to the competent authorities for investigation and
prosecution.

(c) Subparagraph (b) above is without prejudice to the higher standards
of responsibility applicable under relevant international law to a military

commander or to a person effectively acting as a military commander.”
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' Supra Note 91, Rome Statute, Art. 28.

% Susan McCrory, “The International Convention for the Protection of
All Persons from Enforced Disappearance,” in Human Rights Law Review
Vol. 7/3, 2007, p. 553.
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! United Nations Commission on Human Rights (CHR), Report of the
Intersessional Open-ended Working Group to elaborate a draft legally
binding normative instrument for the protection of all persons from
enforced disappearance, UN Doc. E/CN.4/2005/66, para. 43

' Supra Note 91, Rome Statute, Art. 7(1)(i).

> Supra Note 91, Rome Statute, Art. 28.
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¥ Supra Note 12, CAT, Art. 5

“1. Each State Party shall take such measures as may be necessary to
establish its jurisdiction over the offences referred to in article 4 in the
following cases:

(a) When the offences are committed in any territory under its
jurisdiction or on board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State considers
it appropriate.

2. Each State Party shall likewise take such measures as may be necessary
to establish its jurisdiction over such offences in cases where the alleged
offender is present in any territory under its jurisdiction and it does not extradite
him pursuant to article 8 to any of the States mentioned in paragraph |
of this article.

3. This Convention does not exclude any criminal jurisdiction exercised

in accordance with internal law.”
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' Supra Note 13, CED, Art. 9

“1. Each State Party shall take the necessary measures to establish
its competence to exercise jurisdiction over the offence of enforced
disappearance:

(@) When the offence is committed in any territory under its
jurisdiction or on board a ship or aircraft registered in that State;

(b) When the alleged offender is one of its nationals;

(c) When the disappeared person is one of its nationals and the
State Party considers it appropriate.

2. Each State Party shall likewise take such measures as may be necessary
to establish its competence to exercise jurisdiction over the offence of
enforced disappearance when the alleged offender is present in any territory
under its jurisdiction, unless it extradites or surrenders him or her to another
State in accordance with its international obligations or surrenders him or
her to an international criminal tribunal whose jurisdiction it has recognized.

3. This Convention does not exclude any additional criminal jurisdiction

exercised in accordance with national law.”
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audyIMe 2 a0 MuualisgnAliwaguwvilonuiln
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melandnnisiieiudys@ 2 1dnn1s namAe Usen1susn wandaana

o

% Manfred Nowak and Elizabeth McArthur, The United Nations
Convention Against Torture: A Commentary (Oxford, New York, Auckland,
2008), p. 309, para. 145.
¥ United Nations, Vienna Convention on Diplomatic Relations, UNTS
Vol. 500, 1969, p. 95 (VCDR), Art. 31

“1. A diplomatic agent shall enjoy immunity from the criminal jurisdiction
of the receiving State.”.
® Supra Note 196, p. 309, para. 146.
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ANsviia (Nationality Principle) lng$gianvesdyuannseyinia
Tng1u1a minnsnseindatulansesinlagauyIfiveny was
Usznsiaes vandauaveideve (Passive Personality Principle)
Ingsgidvesdynddidemeiiwnsunamiloanuiniy ag1alsh
dl' v o a Y o o M Yo [ IS o

Wasanuandyuifvedidemedililasugneeusuidunimaly
winfunannisdunieudyyisey 13719 3aladvenirudiiud
“pnsgiuiiudunisauais” e “if that State considers it

appropriate” WoasaAUEavEULATAUBINDUABYB I NIARINETY'"

33.2.3 Rananauwuubdouly

Y Suayia 2 atu MvuAlisENATnguNAmileAIUEHR
mnnuignszviauEnluAuLaure s ukarindulalidiiyana
sanamuduieinauau Sadulumamannns Aut Dedere Aut ludicare
%30 “either extradite or prosecute” ANUNYNUIYDIYITEN I
Uszna Amnnsglideletuuauidesdniunffenuies™
msfioydayann dnuawesnamiloruialudnuned $inguszad
iietesiuilignszyinAnsoniiuannsgnandiuadlidinagnauniilugs
550 ngldletunimnisunsaeusliinisiivanaina (Universal
Jurisdiction) unllusydayayv Aae winlagninnly egelsha
WiouszanuUszlovdseninamnudiusng 9 §5197 Falddmundi

'’ Supra Note 141, CAT Handbook, p. 132.

% Robert Cryer, Darryl Robinson and Sergey Vasiliev, An Introduction to
International Criminal Law and Procedure, (Cambridge University Press
4" ed., 2019), p. 74.

“* Supra Note 141, CAT Handbook, p. 132.
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%2 Antonio Cassese and Paola Gaeta, Cassese’s International Criminal
Law, (Oxford University Press, 2013), p. 338; See also Supra Note 173,
para. 57.
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% Supra Note 13173, CED, Art. 8

“Without prejudice to article 5, 1. A State Party which applies
a statute of limitations in respect of enforced disappearance shall take
the necessary measures to ensure that the term of limitation for criminal
proceedings:

(a) Is of long duration and is proportionate to the extreme
seriousness of this offence;

(b) Commences from the moment when the offence of enforced
disappearance ceases, taking into account its continuous nature.

2. Each State Party shall guarantee the right of victims of enforced

disappearance to an effective remedy during the term of limitation.”
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? Supra Note 91, Rome Statute, Art. 29.
% Supra Note 15, p. 216.

% Supra Note 161, p. 308.

7 Ibid, p. 313.
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*® Supra Note 137, Art. 17(1); UN Declaration, Supra Note 111, ACHR, Art. Ill.
“ International Law Commission, Commentary on the Draft Articles
on the Origin of State Responsibility, Report of the International Law
Commission on the work of its twenty-eighth session, 3 May - 23
July 1976, Official Records of the General Assembly, Thirty-first session,
Supplement No. 10, UN Doc. A/31/10, p. 73.

% Alan Nissel, “Continuing Crimes in the Rome Statute,” in Michigan
Journal of International Law Vol. 35 (2004), p. 655.

' Supra Note 14, VCLT, Art. 28.
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?'? Beate Rudolf, “Louizidou v Turkey,” in American Journal of International
Law Vol. 91 (1997), p. 534.
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Tunsdefanuieuswesnisnssii aué’aujapﬁa 2 avuly
Alunmudainquiluanaiu Tnseudyn CAT 14d1i1 “grave nature”
Tuvueioudnya CED 1#1i1 “extreme seriousness” Tneilérivun
Tidauininyszauladazioinmunzaunazladndiuiunanuiionss
voenanseyimsIusananseYilviyaragame Tudest aydaya
w1 2 atuliudassadudnefiany Weswinuuimanisimuning
YoduAarsgianuuanaeiuInlionafmualidanulusydygila
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Y Supra Note 12, CAT, Art. 4(2)

“Each State Party shall make these offences punishable by appropriate
penalties which take into account their grave nature.”
' Supra Note 13, CED, Art.7(1)

“Each State Party shall make the offence of enforced disappearance
punishable by appropriate penalties which take into account its extreme
seriousness.”

*"® Supra Note 141, CAT Handbook, p. 129.
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Tude 7(2) fisll

CAT CED
HaideunluBead L0 7(2)
“S3NALSIAZ 3TN MR
() Wwnussiminy lagiang

L dmisuyaradagnnan I ves ;
 funsUsdulimeanugey wilad :

%' Ibid, CAT Handbook, p. 129.

" United Nations Human Rights Council (HRC), Report of the Working Group
on Enforced or Involuntary Disappearances - Addendum - Best practices
on enforced disappearances in domestic criminal legislation, UN Doc. A/
HRC/16/48/Add.3, p. 12 para. 40.
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% Supra Note 13, CED, Art.7(2)

“Each State Party may establish:

(a) Mitigating circumstances, in particular for persons who, having been
implicated in the commission of an enforced disappearance, effectively
contribute to bringing the disappeared person forward alive or make it possible
to clarify cases of enforced disappearance or to identify the perpetrators of
an enforced disappearance;

(b) Without prejudice to other criminal procedures, aggravating
circumstances, in particular in the event of the death of the disappeared
person or the commission of an enforced disappearance in respect of
pregnant women, minors, persons with disabilities or other particularly

vulnerable persons.”
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" Supra Note 15, p. 213.

9 OAS Doc, OEC/Ser.L/V/II.74 doc. 10 rev. 1, para Il.
#! United Nations Commission on Human Rights (CHR), Report of the Inter-
sessional Open-ended Working Group to elaborate a draft legally binding
normative instrument for the protection of all persons from enforced

disappearance, UN Doc. E/CN.4/2006/57, para. 12
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“1. Each State Party shall take the necessary measures to prevent and

punish under its criminal law:

(a) The wrongful removal of children who are subjected to enforced
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v
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Abduction of Children) MAnvulurateUseine tnganieag1989
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Tupfinnaewsni lnveudyaavduyverusuimildddouniiieides

disappearance, children whose father, mother or legal guardian is subjected
to enforced disappearance or children born during the captivity of a mother
subjected to enforced disappearance;

(b) The falsification, concealment or destruction of documents
attesting to the true identity of the children referred to in subparagraph (a)
above.

2. Each State Party shall take the necessary measures to search for and
identify the children referred to in paragraph 1 (a) of this article and to return
them to their families of origin, in accordance with legal procedures and
applicable international agreements.

3. States Parties shall assist one another in searching for, identifying and
locating the children referred to in paragraph 1 (a) of this article.

4. Given the need to protect the best interests of the children referred
to in paragraph 1 (a) of this article and their right to preserve, or to have
re-established, their identity, including their nationality, name and family
relations as recognized by law, States Parties which recognize a system of
adoption or other form of placement of children shall have legal procedures
in place to review the adoption or placement procedure, and, where
appropriate, to annul any adoption or placement of children that originated
in an enforced disappearance.

5. 1n all cases, and in particular in all matters relating to this article, the
best interests of the child shall be a primary consideration, and a child
who is capable of forming his or her own views shall have the right to
express those views freely, the views of the child being given due weight in

accordance with the age and maturity of the child.”
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#' Supra Note 13, CED, Art. 22

“Without prejudice to article 6, each State Party shall take the necessary
measures to prevent and impose sanctions for the following conduct:

(a) Delaying or obstructing the remedies referred to in article 17,
paragraph 2 ( f), and article 20, paragraph 2;

(b) Failure to record the deprivation of liberty of any person, or the
recording of any information which the official responsible for the official

register knew or should have known to be inaccurate;
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(c) Refusal to provide information on the deprivation of liberty of a person,
or the provision of inaccurate information, even though the legal requirements
for providing such information have been met.”

2 Supra Note 191, para. 97-99.
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% Supra Note 12, CAT, Art. 2(1)

“Each State Party shall take effective legislative, administrative, judicial or
other measures to prevent acts of torture in any territory under its jurisdiction.”
* Supra Note 13, CED, Art. 1(1)

“No one shall be subjected to enforced disappearance.”

% Supra Note 13, CED Art. 3

“Each State Party shall take appropriate measures to investigate acts
defined in article 2 committed by persons or groups of persons acting without
the authorization, support or acquiescence of the State and to bring those

responsible to justice.”
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#" Supra Note 141, CAT Handbook, p. 123.
28 Ibid, p. 123.

#" Supra Note 15, p. 201.

* TWsagite 2.1.1.2.

! Supra Note 141, CAT Handbook, p. 123.
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2 Kirsten Anderson, “How Effective is the International Convention for the
Protection of All Persons from Enforced Disappearance Likely to be in Holding
Individuals Responsible for Acts of Enforced Disappearance?,” in Melbourne
Journal of International Law Vol. 7/2 (2006), p. 274.

* Supra Note 18, p. 99.

** Supra Note 11, ICCPR, Art. 4.

> Supra Note 110, ECHR, Art. 15.
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¢ Supra Note 12, CAT, Art. 2(2)

“No exceptional circumstances whatsoever, whether a state of war or a
threat of war, internal political instability or any other public emergency,
may be invoked as a justification of torture.”

" Supra Note 13, CED Art. 1(2)

“No exceptional circumstances whatsoever, whether a state of war or a

threat of war, internal political instability or any other public emergency,

may be invoked as a justification for enforced disappearance.”
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% Supra Note 18, p. 99.
“? International Committee of the Red Cross (ICRC), Derogations [online]
Available from: https://casebook.icrc.org/glossary/derogations [1 August 2021].
#Y Supra Note 12, CAT, Art. 2(3)

“An order from a superior officer or a public authority may not be invoked
as a justification of torture.”
#' Supra Note 13, CED, Art. 6(2)

“No order or instruction from any public authority, civilian, military or other,
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may be invoked to justify an offence of enforced disappearance.”
#? Supra Note 141, CAT Handbook, p. 124.
2 Ibid.
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“1. The State Party in the territory under whose jurisdiction a person

alleged to have committed any offence referred to in article 4 is found shall

in the cases contemplated in article 5,

if it does not extradite him, submit
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the case to its competent authorities for the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the
case of any ordinary offence of a serious nature under the law of that State.
In the cases referred to in article 5, paragraph 2, the standards of evidence
required for prosecution and conviction shall in no way be less stringent
than those which apply in the cases referred to in article 5, paragraph 1.”
255 Supra Note 13, CED, Art. 11(1), 11(2)

“1. The State Party in the territory under whose jurisdiction a person alleged
to have committed an offence of enforced disappearance is found shall, if
it does not extradite that person or surrender him or her to another State in
accordance with its international obligations or surrender him or her to an
international criminal tribunal whose jurisdiction it has recognized, submit
the case to its competent authorities for the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the
case of any ordinary offence of a serious nature under the law of that State
Party. In the cases referred to in article 9, paragraph 2, the standards of evidence
required for prosecution and conviction shall in no way be less stringent

than those which apply in the cases referred to in article 9, paragraph 1.”
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% Ahcene Boulesbaa, The U.N. Convention on Torture and the Prospects
for Enforcement, (The Hague, 1999), p. 206.

#" Supra Note 196, p. 345.

#* Supra Note 141, CAT Handbook, p. 137.
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%! Supra Note 12, CAT, Art. 6(1)-(2)

1. Upon being satisfied, after an examination of information available
to it, that the circumstances so warrant, any State Party in whose territory
a person alleged to have committed any offence referred to in article 4
is present shall take him into custody or take other legal measures to ensure
his presence. The custody and other legal measures shall be as provided in
the law of that State but may be continued only for such time as is necessary
to enable any criminal or extradition proceedings to be instituted.

2. Such State shall immediately make a preliminary inquiry into the facts.
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?? Supra Note 13, CED, Art. 10(1)-(2)

“1. Upon being satisfied, after an examination of the information available
to it, that the circumstances so warrant, any State Party in whose territory a
person suspected of having committed an offence of enforced disappearance
is present shall take him or her into custody or take such other legal measures
as are necessary to ensure his or her presence. The custody and other legal
measures shall be as provided for in the law of that State Party but may be
maintained only for such time as is necessary to ensure the person’s presence
at criminal, surrender or extradition proceedings.

2. A State Party which has taken the measures referred to in paragraph 1 of
this article shall immediately carry out a preliminary inquiry or investigations
to establish the facts. It shall notify the States Parties referred to in article
9, paragraph 1, of the measures it has taken in pursuance of paragraph 1 of
this article, including detention and the circumstances warranting detention,
and of the findings of its preliminary inquiry or its investigations, indicating

whether it intends to exercise its jurisdiction.”
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#? Supra Note 12, CAT, Art. 12

“Each State Party shall ensure that its competent authorities proceed to
a prompt and impartial investigation, wherever there is reasonable ground
to believe that an act of torture has been committed in any territory under
its jurisdiction.”

" Supra Note 13, CED, Art. 12(2)

“2. Where there are reasonable grounds for believing that a person has
been subjected to enforced disappearance, the authorities referred to in
paragraph 1 of this article shall undertake an investigation, even if there has
been no formal complaint.”

' Supra Note 15, p. 234.
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“Each State Party shall ensure that any individual who alleges he has

been subjected to torture in any territory under its jurisdiction has the right

to complain to, and to have his case promptly and impartially examined

by, its competent authorities. Steps shall be taken to ensure that the

complainant and witnesses are protected against all ill-treatment or

intimidation as a consequence of his complaint, or any evidence given.”

?'° Supra Note 13, CED, Art. 12(1), 12(4)

“1. Each State Party shall ensure that any individual who alleges that

a person has been subjected to enforced disappearance has the right to report
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the facts to the competent authorities, which shall examine the allegation
promptly and impartially and, where necessary, undertake without delay
a thorough and impartial investigation. Appropriate steps shall be taken,
where necessary, to ensure that the complainant, witnesses, relatives of the
disappeared person and their defence counsel, as well as persons participating
in the investigation, are protected against all ill-treatment or intimidation as
a consequence of the complaint or any evidence given.

4. Each State Party shall take the necessary measures to prevent and
sanction acts that hinder the conduct of an investigation. It shall ensure
in particular that persons suspected of having committed an offence of
enforced disappearance are not in a position to influence the progress of an
investigation by means of pressure or acts of intimidation or reprisal aimed
at the complainant, witnesses, relatives of the disappeared person or their
defence counsel, or at persons participating in the investigation.”

" Supra Note 161, p. 304.
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*"® Supra Note 141, CAT Handbook, p. 145.
" Ibid, p. 146.
*0 Supra Note 15, p. 235.
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! Supra Note 12, CAT, Art. 15

“Each State Party shall ensure that any statement which is established
to have been made as a result of torture shall not be invoked as evidence
in any proceedings, except against a person accused of torture as evidence

that the statement was made..”
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%2 Supra Note 11, ICCPR, Art. 7.
*® Supra Note 141, CAT Handbook, p. 148.
* Ibid.
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" Supra Note 11, ICCPR, Art. 14(2); Supra Note 111, ACHR, Art. 8(2); Supra
Note 110, ECHR, Art. 6(2).
* Supra Note 12, CAT, Art. 7(3)

“3. Any person regarding whom proceedings are brought in connection with
any of the offences referred to in article 4 shall be guaranteed fair treatment
at all stages of the proceedings.”

* Supra Note 13, CED, Art. 11(3)

“3. Any person against whom proceedings are brought in connection with

an offence of enforced disappearance shall be guaranteed fair treatment at

all stages of the proceedings. Any person tried for an offence of enforced
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disappearance shall benefit from a fair trial before a competent, independent
and impartial court or tribunal established by law.”
% Supra Note 162, p. 268.

1 Ibid.
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*? Supra Note 15, p. 231.

** Manfred Nowak, Commission on Human Rights, Report, Independent Ex-
pert Charged with Examining the Existing International Criminal and Human
Rights Framework for the Protection of Persons from Enforced or Involuntary
Disappearances, pursuant to paragraph 11 of Commission resolution 2001/46,
p. 35, para. 82.

#* United Nations Commission on Human Rights (CHR), Report of the
intersessional open-ended working group to elaborate a draft legally
binding normative instrument for the protection of all persons from
enforced disappearance, UN Doc. E/CN.4/2004/59, para. 89.

* Supra Note 161, p. 320.
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#° Supra Note 13, CED, Art. 17(1), Art.17(2)(@)-(c)

“1. No one shall be held in secret detention.

2. Without prejudice to other international obligations of the State Party with
recard to the deprivation of liberty, each State Party shall, in its legislation:

(a) Establish the conditions under which orders of deprivation of liberty
may be given;

(b) Indicate those authorities authorized to order the deprivation of liberty;

(c) Guarantee that any person deprived of liberty shall be held solely in
officially recognized and supervised places of deprivation of liberty;.

(f) Guarantee that any person deprived of liberty or, in the case of a
suspected enforced disappearance, since the person deprived of liberty is
not able to exercise this right, any persons with a legitimate interest, such
as relatives of the person deprived of liberty, their representatives or their
counsel, shall, in all circumstances, be entitled to take proceedings before
a court, in order that the court may decide without delay on the lawfulness
of the deprivation of liberty and order the person’s release if such deprivation
of liberty is not lawful.”
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#" United Nations Commission on Human Rights (CHR), Report of the
intersessional open-ended working group to elaborate a draft legally
binding normative instrument for the protection of all persons from
enforced disappearance, UN Doc. E/CN.4/2003/71, para. 73.

#® Supra Note 190, p. 555.

# Jonathan Hafetz, “Habeas Corpus, Judicial Review, and Limits on
Security in Detentions at Guantanamo,” in Cardozo Public Law Policy and

Ethics Journal (2005), p. 150.
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*% Supra Note 12, CAT, Art. 6(3)

“3. Any person in custody pursuant to paragraph | of this article shall be
assisted in communicating immediately with the nearest appropriate repre-
sentative of the State of which he is a national, or, if he is a stateless person,
with the representative of the State where he usually resides.”

* Supra Note 13, CED, Art. 10(3)

“3. Any person in custody pursuant to paragraph 1 of this article may com-
municate immediately with the nearest appropriate representative of the
State of which he or she is a national, or, if he or she is a stateless person,
with the representative of the State where he or she usually resides.”

2 United Nations, Vienna Convention on Consular Relations, UNTS
Vol. 596, 1967, p. 261 (VCCR), Art. 36.
> Ibid, VCCR, Art. 36 (a)-c).
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** Supra Note 13, CED, Art. 17(2)(d)-(e)

“2. Without prejudice to other international obligations of the State Party

with regard to the deprivation of liberty, each State Party shall, in its legis-

lation:
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(d) Guarantee that any person deprived of liberty shall be authorized to
communicate with and be visited by his or her family, counsel or any other
person of his or her choice, subject only to the conditions established by
law, or, if he or she is a foreigner, to communicate with his or her consular
authorities, in accordance with applicable international law;

(e) Guarantee access by the competent and legally authorized
authorities and institutions to the places where persons are deprived of
liberty, if necessary with prior authorization from a judicial authority;.”

* Ibrahim and others v. UK, App Judgment of 13 September 2016.
*® Supra Note 11, ICCPR, Art. 14(3)(b).
* Supra Note 162, p. 273.
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Supra Note 191, para.78
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1. Personal information, including medical and genetic data, which is
collected and/or transmitted within the framework of the search for a
disappeared person shall not be used or made available for purposes other
than the search for the disappeared person. This is without prejudice to
the use of such information in criminal proceedings relating to an offence
of enforced disappearance or the exercise of the right to obtain reparation.

2. The collection, processing, use and storage of personal information,
including medical and genetic data, shall not infringe or have the effect of
infringing the human rights, fundamental freedoms or human dignity of an

individual.
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*' Supra Note 13, CED, Art. 17(3)

“3. Each State Party shall assure the compilation and maintenance of
one or more up-to-date official registers and/or records of persons deprived
of liberty, which shall be made promptly available, upon request, to any
judicial or other competent authority or institution authorized for that purpose
by the law of the State Party concerned or any relevant international legal
instrument to which the State concerned is a party. The information contained

therein shall include, as a minimum:

(a) The identity of the person deprived of liberty;

(b) The date, time and place where the person was deprived of liberty
and the identity of the authority that deprived the person of liberty;

(c) The authority that ordered the deprivation of liberty and the grounds
for the deprivation of liberty;

(d) The authority responsible for supervising the deprivation of liberty;

(e) The place of deprivation of liberty, the date and time of admission
to the place of deprivation of liberty and the authority responsible for the
place of deprivation of liberty;

(f) Elements relating to the state of health of the person deprived of liberty;

(¢) In the event of death during the deprivation of liberty, the
circumstances and cause of death and the destination of the remains;

(h) The date and time of release or transfer to another place of detention,

the destination and the authority responsible for the transfer.”
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1. Only where a person is under the protection of the law and the deprivation

of liberty is subject to judicial control may the right to information

referred to in article 18 be restricted, on an exceptional basis, where strictly

necessary and where provided for by law, and if the transmission of the
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information would adversely affect the privacy or safety of the person, hinder
a criminal investigation, or for other equivalent reasons in accordance with
the law, and in conformity with applicable international law and with the
objectives of this Convention. In no case shall there be restrictions on the
richt to information referred to in article 18 that could constitute conduct
defined in article 2 or be in violation of article 17, paragraph 1.

2. Without prejudice to consideration of the lawfulness of the deprivation
of a person’s liberty, States Parties shall guarantee to the persons referred to
in article 18, paragraph 1, the right to a prompt and effective judicial remedy
as a means of obtaining without delay the information referred to in article
18, paragraph 1. This right to a remedy may not be suspended or restricted
in any circumstances.

*'® Supra Note 13, CED, Art. 18

“1. Subject to articles 19 and 20, each State Party shall guarantee to any
person with a legitimate interest in this information, such as relatives of the
person deprived of liberty, their representatives or their counsel, access to
at least the following information:

(a) The authority that ordered the deprivation of liberty;

(b) The date, time and place where the person was deprived of liberty
and admitted to the place of deprivation of liberty;

(c) The authority responsible for supervising the deprivation of liberty;

(d) The whereabouts of the person deprived of liberty, including, in the
event of a transfer to another place of deprivation of liberty, the destination
and the authority responsible for the transfer;

(e) The date, time and place of release;
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(f) Elements relating to the state of health of the person deprived of liberty;

(¢) In the event of death during the deprivation of liberty, the
circumstances and cause of death and the destination of the remains.

2. Appropriate measures shall be taken, where necessary, to protect the
persons referred to in paragraph 1 of this article, as well as persons partic-
ipating in the investigation, from any ill-treatment, intimidation or sanction
as a result of the search for information concerning a person deprived of
liberty.”

*"” Supra Note 294, para. 124.
** Supra Note 161, p. 339.
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* Supra Note 13, CED, Art. 21

“Each State Party shall take the necessary measures to ensure that persons

deprived of liberty are released in a manner permitting reliable verification

that they have actually been released. Each State Party shall also take the

necessary measures to assure the physical integrity of such persons and their

ability to exercise fully their rights at the time of release, without prejudice to

any obligations to which such persons may be subject under national law.”
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*# Supra Note 15, p. 260.

*** Supra Note 13, CED, Art. 17(3)(h).
*% Supra Note 13, CED, Art. 18(1)(e).
%% Supra Note 30.
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**" Supra Note 13, CED, Art. 24(1)

“1. For the purposes of this Convention, “victim” means the disappeared
person and any individual who has suffered harm as the direct result of an
enforced disappearance.”

%% Supra Note 297, para. 83.
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** Supra Note 161, p. 346.
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% Supra Note 13, CED, Art. 24(3)

“3. Each State Party shall take all appropriate measures to search for, lo-
cate and release disappeared persons and, in the event of death, to locate,
respect and return their remains.”

! Supra Note 15, p. 270.
%2 Supra Note 13, CED, Art. 15, 24(6).
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* Supra Note 161, p. 360.

*** Supra Note 15, p. 270.

** Supra Note 293, p. 37.

** Supra Note 13, CED, Art. 24(2).
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" Supra Note 13, CED, Art. 24(7)

“7. Each State Party shall guarantee the right to form and participate freely
in organizations and associations concerned with attempting to establish
the circumstances of enforced disappearances and the fate of disappeared

persons, and to assist victims of enforced disappearance.”
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**® Supra Note 191, para. 114.
** Supra Note 13, CED, Art. 20(2)
** Supra Note 15, p. 269.
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**' Supra Note 13, CED, Art. 24(2)

“2. Each victim has the right to know the truth regarding the circumstances
of the enforced disappearance, the progress and results of the investigation
and the fate of the disappeared person. Each State Party shall take appropriate
measures in this regard.”

**2 Supra Note 190, p. 557.
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** Supra Note 13, CED, Art. 24(6)

“6. Without prejudice to the obligation to continue the investigation until
the fate of the disappeared person has been clarified, each State Party shall
take the appropriate steps with regard to the legal situation of disappeared
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persons whose fate has not been clarified and that of their relatives, in fields
such as social welfare, financial matters, family law and property rights.”
** Supra Note 36, p. 369, para. 1.

** Supra Note 190, p. 559.
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** Council of Europe, Principles Concerning Missing Persons and the Pre-
sumption of Death, Recommendation CM/Rec(2009)12 [online] Available
from: https://rm.coe.int/16807096bd [15 August 2021].

*" Ibid, Principle 4.

*® Yspanangrsngunakaznnalvd 119 61.

* Supra Note 346, Principle 7.

*Y Supra Note 11, ICCPR, Art. 2(3)a).
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CAT CED
Tudunvglasuaulyamaunuieenall i () nasvinlinela soufanishiu
saganunguunanigly”®?  FnaAswaToldes

: (d) msUsziuhaghiliAnnmsnseih :
Judn” :

% Supra Note 12, CAT, Art. 14

“1. Each State Party shall ensure in its legal system that the victim
of an act of torture obtains redress and has an enforceable right to fair and
adequate compensation, including the means for as full rehabilitation as
possible. In the event of the death of the victim as a result of an act of

torture, his dependants shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or other

persons to compensation which may exist under national law.”
** Supra Note 13, CED, Art. 24(4), 24(5)

“4. Each State Party shall ensure in its legal system that the victims
of enforced disappearance have the right to obtain reparation and prompt,

fair and adequate compensation.

5. The right to obtain reparation referred to in paragraph 4 of this
article covers material and moral damages and, where appropriate, other

forms of reparation such as:
(a) Restitution;
(b) Rehabilitation;
() Satisfaction, including restoration of dignity and reputation;

(d) Guarantees of non-repetition.”
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»* United Nations General Assembly, Basic Principles and Guidelines on

the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International
Humanitarian Law, adopted and proclaimed by General Assembly resolution
60/147 of 21 March 2006 [online] Available from: https://www.un.org/
ruleoflaw/files/BASICP~1.PDF [19 August 2021].

** Ibid, Basic Principles No.19.

** Supra Note 163, p. 140.
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Supra Note 354, Basic Principles No.21.
% Supra Note 293, p. 37, para. 87.

% Supra Note 354, Basic Principles No.22.
*? Ibid, Basic Principles No.23.
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in Criminal Law Forum Vol. 5, p. 557.

*"2 Ibid, p. 567.

*® Hersch Lauterpacht, International Law: Being the Collected Papers of
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*" David A. Sadoff, Extradition and its Impediments in Bringing International
Fugitives to Justice, (Cambridge University Press, 2016), p. 138.
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“2. If a State Party which makes extradition conditional on the existence

of a treaty receives a request for extradition from another State Party with

which it has no extradition treaty, it may consider this Convention as the legal

basis for extradition in respect of such offences. Extradition shall be subject

to the other conditions provided by the law of the requested State.”
* Supra Note 13, CED, Art. 13(2), 13(3), 13(4)

“4. If a State Party which makes extradition conditional on the existence

of a treaty receives a request for extradition from another State Party with

which it has no extradition treaty, it may consider this Convention as the

necessary legal basis for extradition in respect of the offence of enforced

disappearance.”
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“1. The offences referred to in article 4 shall be deemed to be included

as extraditable offences in any extradition treaty existing between States

Parties. States Parties undertake to include such offences as extraditable

offences in every extradition treaty to be concluded between them.

3. States Parties which do not make extradition conditional on the

existence of a treaty shall recognize such offences as extraditable offences

between themselves subject to the conditions provided by the law of the

requested State.”
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* Supra Note 13, CED, Art. 13(2), 13(3), 13(5), 13(6)

“2. The offence of enforced disappearance shall be deemed to be
included as an extraditable offence in any extradition treaty existing between
States Parties before the entry into force of this Convention.

3. States Parties undertake to include the offence of enforced disappearance
as an extraditable offence in any extradition treaty subsequently to be
concluded between them.

5. States Parties which do not make extradition conditional on the existence
of a treaty shall recognize the offence of enforced disappearance as an
extraditable offence between themselves.

6. Extradition shall, in all cases, be subject to the conditions provided for
by the law of the requested State Party or by applicable extradition treaties,
including, in particular, conditions relating to the minimum penalty requirement
for extradition and the grounds upon which the requested State Party may

refuse extradition or make it subject to certain conditions.”
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** Ibid, Model Treaty, Art. 3(a).
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** Supra Note 12, CAT, Art. 3.

“1. No State Party shall expel, return (“refouler”) or extradite a person
to another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations
including, where applicable, the existence in the State concerned of
a consistent pattern of gross, flagrant or mass violations of human rights.”
** Supra Note 13, CED, Art. 16.

“1. No State Party shall expel, return (“refouler”), surrender or extradite
a person to another State where there are substantial grounds for believing
that he or she would be in danger of being subjected to enforced disappearance.

2. For the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations,
including, where applicable, the existence in the State concerned of
a consistent pattern of gross, flagrant or mass violations of human rights

or of serious violations of international humanitarian law.”
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*" United Nations General Assembly, Convention Relating to the Status of

Refugees, UNTS Vol. 189 (1951), p. 137, Art. 33.
*® Supra Note 141, CAT Handbook, p. 125.

** Supra Note 377, Model Treaty, Art. 3(f).

“° Supra Note 141, CAT Handbook, p. 126.

“" Ibid, CAT Handbook, p. 127.
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“2 Ibid.

“® Human Rights Watch (HRW), Diplomatic Assurance No Safeguard Against
Torture [online] Available from: https://www.hrw.org/report/2005/04/14/
still-risk/diplomatic-assurances-no-safeguard-against-torture [20 August 2021].
““ Mohammed Alzery v. Sweden, CCPR/C/88/D/1416/2005, UN Human Rights
Committee (HRC) (2006), para. 11.
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“® Supra Note 141, CAT Handbook, p. 128.
“% Supra Note 13, CED, Art. 13(7)
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“7. Nothing in this Convention shall be interpreted as imposing an obligation
to extradite if the requested State Party has substantial grounds for believing
that the request has been made for the purpose of prosecuting or punishing
a person on account of that person’s sex, race, religion, nationality, ethnic
origin, political opinions or membership of a particular social group, or that
compliance with the request would cause harm to that person for any one
of these reasons.”

“ Supra Note 377, Model Treaty, Art. 3(b).
“® Supra Note 15, p. 240.
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“ Supra Note 13, CED, Art. 13(1)

“1. For the purposes of extradition between States Parties, the offence of
enforced disappearance shall not be regarded as a political offence or as
an offence connected with a political offence or as an offence inspired by
political motives. Accordingly, a request for extradition based on such an

offence may not be refused on these grounds alone.”
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1% Supra Note 377, Model Treaty, Art. 3(a).

! Supra Note 375, wsgs1UsyslAdes e d1uuway w.a. 2551, 11851 9(1).

“'* Supra Note 377, Model Treaty, Art. 3(a).

Y Geoff Gilbert, “Transnational Fugitive Offenders in International Law, Ex-
tradition and Other Mechanisms, (The Hague, 1998), p. 27.
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*'* Supra Note 12, CAT, Art. 8(4).

“4. Such offences shall be treated, for the purpose of extradition between
States Parties, as if they had been committed not only in the place in which
they occurred but also in the territories of the States required to establish

their jurisdiction in accordance with article 5, paragraph 1.”
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“® Supra Note 377, Model Treaty, Art. 4(e).
' Supra Note 141, CAT Handbook, p. 140.
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“1. States Parties shall afford one another the greatest measure of assistance
in connection with criminal proceedings brought in respect of any of the
offences referred to in article 4, including the supply of all evidence at their
disposal necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph | of this
article in conformity with any treaties on mutual judicial assistance that may

exist between them.”
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% Supra Note 13, CED, Art. 14

“1. States Parties shall afford one another the greatest measure of mutual
legal assistance in connection with criminal proceedings brought in respect of
an offence of enforced disappearance, including the supply of all evidence
at their disposal that is necessary for the proceedings.

2. Such mutual legal assistance shall be subject to the conditions provided
for by the domestic law of the requested State Party or by applicable treaties
on mutual legal assistance, including, in particular, the conditions in relation
to the grounds upon which the requested State Party may refuse to grant
mutual legal assistance or may make it subject to conditions.”

“ Wsagviade 4.1.3.
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0 Supra Note 141, CAT Handbook, p. 140.
“?! Ibid, CAT Handbook, p. 141.
*#* Supra Note 294, para. 113.
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“? Supra Note 12, CAT, Art. 6(4)

“4. When a State, pursuant to this article, has taken a person into custody,
it shall immediately notify the States referred to in article 5, paragraph 1,
of the fact that such person is in custody and of the circumstances which
warrant his detention. The State which makes the preliminary inquiry
contemplated in paragraph 2 of this article shall promptly report its findings to

the said States and shall indicate whether it intends to exercise jurisdiction.”
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“ Supra Note 13, CED, Art. 15

“States Parties shall cooperate with each other and shall afford one

another the greatest measure of mutual assistance with a view to assisting

victims of enforced disappearance, and in searching for, locating and releasing

disappeared persons and, in the event of death, in exhuming and identifying

them and returning their remains.”
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%% Supra Note 12, CAT, Art. 11

“Each State Party shall keep under systematic review interrogation rules,
instructions, methods and practices as well as arrangements for the custody
and treatment of persons subjected to any form of arrest, detention or
imprisonment in any territory under its jurisdiction, with a view to preventing
any cases of torture.”

“" Supra Note 13, CED, Art. 23(3)

“3. Each State Party shall take the necessary measures to ensure that the
persons referred to in paragraph 1 of this article who have reason to believe
that an enforced disappearance has occurred or is planned report the matter
to their superiors and, where necessary, to the appropriate authorities or

bodies vested with powers of review or remedy.”
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*?® Supra Note 141, CAT Handbook, p. 143.
** Ibid, CAT Handbook, p. 144.
% Supra Note 15, p. 265.
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“1. Each State Party shall ensure that education and information regarding

the prohibition against torture are fully included in the training of law enforcement
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personnel, civil or military, medical personnel, public officials and other
persons who may be involved in the custody, interrogation or treatment of
any individual subjected to any form of arrest, detention or imprisonment.

2. Each State Party shall include this prohibition in the rules or instructions
issued in regard to the duties and functions of any such person.”

*? Supra Note 13, CED, Art. 23(1), 23(2)

“1. Each State Party shall ensure that the training of law enforcement personnel,
civil or military, medical personnel, public officials and other persons who
may be involved in the custody or treatment of any person deprived of liberty
includes the necessary education and information regarding the relevant
provisions of this Convention, in order to:

(a) Prevent the involvement of such officials in enforced disappearances;

(b) Emphasize the importance of prevention and investigations in relation
to enforced disappearances;

(0) Ensure that the urgent need to resolve cases of enforced disappearance
is recognized.

2. Each State Party shall ensure that orders or instructions prescribing, au-
thorizing or encouraging enforced disappearance are prohibited. Each State
Party shall guarantee that a person who refuses to obey such an order will
not be punished.”
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 Supra Note 141, CAT Handbook, p. 142.
“* Supra Note 191, para. 101.

** Supra Note 196, p. 397, para. 23.

¢ Supra Note 141, CAT Handbook, p. 142.
" Supra Note 116.
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“! Supra Note 13, CED, Art. 12(3)

“3. Each State Party shall ensure that the authorities referred to in
paragraph 1 of this article:

(a) Have the necessary powers and resources to conduct the investigation
effectively, including access to the documentation and other information
relevant to their investigation;

(b) Have access, if necessary with the prior authorization of a judicial
authority, which shall rule promptly on the matter, to any place of detention
or any other place where there are reasonable grounds to believe that the

disappeared person may be present.”
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“> Supra Note 12, CAT, Art. 16

“1. Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment
which do not amount to torture as defined in article I, when such acts are
committed by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. In particular,
the obligations contained in articles 10, 11, 12 and 13 shall apply with the
substitution for references to torture of references to other forms of cruel,
inhuman or degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the provisions
of any other international instrument or national law which prohibits cruel,
inhuman or degrading treatment or punishment or which relates to extradition

or expulsion.”
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fiannsomenuludatylveluianlssnanfniwanisnsanlseui
Renfunsnssihliyaragameiienaiieduovgnssusenyveni

"Lé’llSO

*“® Supra Note 13, CED, Art. 5

“The widespread or systematic practice of enforced disappearance con-
stitutes a crime against humanity as defined in applicable international law
and shall attract the consequences provided for under such applicable
international law.”
“ Supra Note 91, Rome Statute.
% Supra Note 13, CED, Art. 34
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FENIN95gAAtUgUMUUAN 9 waganudu 9 lddnezduiiusnsdilunis
dagetnuuaumnigNAnnuignseviinliuszasdaliuad Wusnsdl
Tunsflinasnstswdeiuuaziussninedsnid Wusnsalou 4 deldudy
TinsruasesdvBuywesumelfoudyatauyaldu wasiusnsaou 1
Aeatunisnszyhanelieudyyrm adunsededuludiunisedune
ansgdftyreiusnItivessgnAanmeldeydymyns 2 atu legluundaly
AI38azes LIl UAvesieUsemalunisaniiunistyainguane
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aeluielilulusuiusnstlveseyduyyms 2 atull

“If the Committee receives information which appears to it to contain
well-founded indications that enforced disappearance is being practised on
a widespread or systematic basis in the territory under the jurisdiction of
a State Party, it may, after seeking from the State Party concerned all relevant
information on the situation, urgently bring the matter to the attention of
the General Assembly of the United Nations, through the Secretary-General
of the United Nations.”
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1. SganAng 5 55 WJusgmansaydoan CAT uazaydyan

A v Y o Aa Yy & =
e lidenadosiuluIveIUssalneniiunuaz it lunia
audyy CED Fevzdwmaliuszinalnaidusznfeudygyivis 2 adu

Tuauwran mail

| Snwesuaud © 1985 1 1986 i 2006 i 2016 .
.......... a8 108 200T 2010
........... gy oLl 1999 B 2007 i 2009
WA G 1988 2008 T 2009 .
.......... e B 1992 s 2013

! Status of Ratification Interactive Dashboard, [online] Available from:
https://indicators.ohchr.org/ [19 Aug 2021].
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3. 3§n1ANe 5 33 dssaunswanivainvaneg*>

LﬁaLLﬁ{ﬂﬂﬁLﬁ‘uﬁﬂﬂWﬁﬁﬂﬁvi%aﬁéﬁ@iyﬂﬁgﬂ 2 atulusganAni
susumsianTanenaty TnglditTe 2 Ussmsiismuslaglasams
Wausanuszanvf (United Nations Development Program :
UNDP) Usgnausie 1) Human Development Index (HDI) g
waagUanAedsanudisalunsdifuliinasnising q Mieades
AumsaLNyed Wy nMstiguamdifuazduen msianud uas

®* United Nations Development Program (UNDP), Latest Human
Development Index Ranking [online] Available from: http://hdr.undp.org/

en/content/latest-human-development-index-ranking [19 August 2021].
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N15UUINTFIUNTATOITNALNEIND™ ag 2) Gross National Income
(GNI) per capita 38 “51glausy1fsin” vungis HaasUrastoya
MuandgarsiuveaiukasMelavauaindslulssmealagiiodueglu

Syt waeiinanluiessmelnsaumivessgaulutastiuUssannmine™
Sai

N ATE Human Development Gross National

' was i §§  ilndex(HD)A.A.2019: Income (GNI)
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..... 3“”5“‘”9’5“”““9‘095569394
19w 0919 i 42932
19 We 0777 17781
;84 o uswa v 0.765 i 14,263 ¢
;144 o nawwa 0594 4246
161 WRGe 0539 4910

United Nations Development Program (UNDP), Human Development
Index, [online] Available from: http://hdr.undp.org/en/content/human-
development-index-hdi [19 August 2021].

“* Organisation for Economic Co-operation and Development (OECD), Gross
National Income [online] Available from: https://data.oecd.org/natincome/

gross-national-income.htm [19 August 2021].
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“* Supra Note 451, Interactive Dashboard.
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6. lwiBelusgieaildszuu Common Law wazidunid

UAING 2 aUu™*

Tunsidensguilunsaifinulaeldinauisuunguine §ideiden
TudBendunsdinu leaanludBuidusaifesiliszuu Common
Law wazdumeydyny i 2 et Taessduiildssuu Common Law
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331
Civil Law Common Law
[-4
AYDSLAUA v
Us9a v
adu v
ludise v
NUNY v
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Srewepafanaant fideAdldAensgnAvi 5 55 Snsenaude
AnBsLaUA UTTa zﬁﬂu 3B wazduny wdunsdnulusieanuy
el IﬂEJB\I’JT\JFJ%]uEJﬁU’]EJ‘U’EJiJaL‘UENG]‘Lll,ﬂEJ’Jﬂ‘UIﬂNﬁiNSuUUﬂ{]MN’]EJ
LLavmﬁLsmmumﬂauammm 2 atuveaeiassy el

% U.S. Department of Justice, Nigerian Legal System [online] Available from:
https://www.ojp.gov/ncjrs/virtual-library/abstracts/nigerian-legal-system [23
August 2021].

“ dmsunsdifinu avsgeninn HEUTUA waziSara [sag auendn wwiaunng,
Ingdnus 399 “UUIMNINIIANUANIATANTNING BB R TidenAdB Ay
msserumMInsulasimihivessglunszuunsefisssn”, guasnsaaivendy

(2552).
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Tnedualdivaduiuaineesuauddud fuil 26 nangiau a.a. 1987
swdadndunAisnsidensu OPCAT lnefinalideruiuainmosuaun
FaustTudl 24 nanew a.a. 2009 Tassguiaaialdfannznssumsuvien
9en13Ussiun15nIIU (National Commission for the Prevention
of Torture) ¥iwthiirnfuguanisnssvhwoadmihivesssludesiidaus

“% Federal Constitution of the Swiss Confederation of 18 April 1999
[Switzerland], 18 April 1999, (Swiss Constitution).

" Ibid, Swiss Constitution, Art. 9.

0 1bid, Swiss Constitution, Art.10(1), 10(2).

! Ibid, Swiss Constitution, Art.29-32.

%2 Ibid, Swiss Constitution, Art.10(3).
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¥, 468

“* Committee on Enforced Disappearances, Report submitted by Switzerland
under Article 29(1) of the Convention, UN Doc. CED/C/CHE/1 (2019), (Swiss
Report), para. 13(d).

464

Ibid, Swiss Report, para. 1.
> International Criminal Court, Switzerland, [online] Available from: https://
asp.icc-cpi.int/en_menus/asp/states%20parties/western%20european%20

and%20other%20states/Pages/switzerland.aspx [24 August 2021].

¢ Supra Note 463, Swiss Report, para. 14.
" Supra Note 458, Swiss Constitution, Art. 190.

“® Swiss Federal Supreme Court Judgement, ATF 124 Ill 90, p. 257.
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6.12 Usza

us1da deegnivaiinild Tszuungraneuuy Civil Law
ﬁ%ﬁﬁiim&ﬁgmﬂ%a (Brazilian Federal Constitution of 1988 — CF88)
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470 &
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AASTTIYAYNTILINIREmManIYsEninsUsEinaila Ui 20 nsngAu

%9 Constitution of Brazil [Brazil], 5 October 1988 (Brazil Constitution CF88),
Art. 5.

" Committee on Enforced Disappearances, Report submitted by Brazil
under Article 29(1) of the Convention, UN Doc. CED/C/BRA/1 (2019), (Brazil
Report), para. 3.
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™ International Criminal Court, Brazil, [online] Available from: https://asp.

icc-cpi.int/en_menus/asp/states%20parties/latin%20american%20and%20
caribbean%20states/Pages/brazil.aspx [24 August 2021].

% Alex Silva Oliveira, “The Normative Hierarchy of Treaties in Brazilian
Legal System,” in Panor. Brazil Law Year 6 No. 9 and 10 (2018), p. 254.

“® Ibid, p. 256.

*"* Supra Note 470, Brazil Report, para. 20.
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" Constitution of Japan [Japan], 3 November 1946, (Japan Constitution), Art.
31.

“'° Ibid, Japan Constitution, Art. 33.

“'" Ibid, Japan Constitution, Art. 34.

“’® Committee on Enforced Disappearances, Consideration of Reports sub-
mitted by State Parties under Article 29(1) of the Convention: Japan,
UN Doc. CED/C/JPN/1 (2016), (Japan Report), para. 12.
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" Ibid, Japan Report, para. 1.

" International Criminal Court, Japan, [online] Available from: https://asp.
icc-cpi.int/en_menus/asp/states%20parties/asian%20states/Pages/japan.aspx
[24 August 2021].

! Supra Note 475, Japan Constitution, Art. 98.

2 Supra Note 478, Japan Report, para. 13.
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6.14 TudlsYy
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> Constitution of the Federal Republic of Nigeria [Nigerial, Act No. 24,
5 May 1999, (Nigerian Constitution), Section 35.

“** Ibid, Nigerian Constitution, Section 36.

“®> Supra Note 451.

% Committee on Enforced Disappearances, Reports submitted by Nigeria
under Article 29(1) of the International Convention for the Protection

of All Persons from Enforced Disappearances, (Nigeria Report), para. 2.
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" International Criminal Court, Nigeria, [online] Available from: https://asp.

icc-cpi.int/en_menus/asp/states%20parties/african%20states/Pages/nigeria.
aspx [25 August 2021].

**® Supra Note 483, Nigerian Constitution, Art. 12(1).

*? Supra Note 486, Nigeria Report, para. 23.

% penal Code (Northern States) Federal Provisions Act 1960.

*“! Nigeria: Criminal Code Act [Nigerial, Cap C38 LFN 2004, 1 June 1916
(amended version of 1990), (Nigeria Criminal Code).

*“* Supra Note 486, Nigeria Report, para. 26.



256  unUTunIANIVANHUIY WoMsUpoAULa:UsIuUSIUMSNSUIUILA:MSAS:MIHUAAAaIHE

6.15 AUWH

a =

Aunyl dsegluginimendeu TWszuunguungwuy Civil
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Auneedueianiauvealiumaniug a.a. 1853-1953 J55e30uey
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q

ﬁ’uwﬂm (Constitution of the Kingdom of Cambodia) u‘fluﬂg]wmaqm
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msnsevilyaragane wu Avdieziidinuasavslunnududius®™
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N waztuinunfantugiinirendey lngluusunnisdesiu
UsruUsiunisnsinusaznisnssvinliyaaagainetu dunendudu
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[ Y 1

adtueudyy CAT lnelnaldaduiuiuyufaudiun 15 gaiay
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A.A. 1992%° yananil ﬁ’mmwﬁ%ﬂumﬁauamm CED e dlualtiaru

LR ALY
[V 7

0 el AunvIwanuInUT

AufunIRaue Juf 27 Iquigu a.a. 2013
Wndunfsssuyyngalsuindieamanigiseninalsemeiio fud

“” Kong Phallack, Overview of the Cambodian Legal and Judicial System
and Recent Efforts at Legal and Judicial Reform [online] Available from:
http://www.khmerlex.com/Site/images/library file/10-Overview%200f%20
the%20Cambodian%20Legal%20and%20Judicial.pdf [26 August 2021].

“* Constitution of the Kingdom of Cambodia [Cambodia], 21 September
1993, (Cambodian Constitution), Art. 32.

“* Supra Note 451,

¢ Committee on Enforced Disappearances, Draft First National Report on
the Implementation of International Convention for the Protection of

All Persons from Enforced Disappearances, (Cambodia Report), para. 2.
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& e Y vau a = 2 o o avya a
Junsdlfnwiiu fidedendnvianizyssiiuddgilaiinisedusie
sgnaneunslumsuszaurentssuilsruAeuiuiesanss Uy A

Tuszezinafniuun fadl

“" International Criminal Court, Cambodia, [online] Available from: https://

asp.icc-cpi.int/en_menus/asp/states%20parties/asian%20states/Pages/
cambodia.aspx [27 August 2021].

*® Supra Note 494, Cambodia Constitution, Art. 26.

** Supra Note 494, Cambodia Constitution, Art. 31.
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Usziudnsnsunuiaznisnssyibiyanagaymedugiuanuianiels
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NHRNYBIEYITVDIAU 1INNISANYINUIITTNIATULUININNTANTUNT

[

muusnIailuizesieg 4 wuimeieiu sl

6.2.1.1 AMsnruatkLJugiuAdIUNQIRUIUUS:UDA
NNRUIYDITUN

LUINIGSN AD $§AIANIMUALANISNIUIULAE NS TEYINIA
yaragaymeidugiuanuiatndlulssianguangengy wagiivue
29AUTENOUVRIFIUANEALAADAAT 2N UAITINAAIINYR DU YR
Tnesgiliuuamsd fo admwasuaus dwsunsdinisnsgyinliyana
gauvne lneSyunaaiassyin dnwesiaudlaimuelinisnseinliyaaa
gaumeidugiuanuRalnlluuszaanguungeigyiaia (Swiss Criminal
Code/Strafgesetzbuch SR 311.0) uaglatnesAusenaurasgIuAumn
maoydayayn CED fi’muﬂmu'ﬁﬁﬁﬂuumﬁ'@fﬁa’tuL%iaaﬁasmmuﬁaum
nenIPie Usstnangvisneaneia 1nnsn 185bis ¥t Enforced Disappearance
Nmdni1 flalnsifanuiieitliyanadunneguennisdunses
vasnguanedusvernanu fiussdesiulmenlinszi 1) Tugnedidy
sununselasunsiiiudulannignioesdnsnanisdies iiaeEsnm
vesypRatuLarUfiasiivglieyaifeatuszmnsuvietioguonanatiu
vide 2) Tugrusiidusununioldfunsfiiiudulaanigrieesdns
msnaidles vielnediazifindentiinangmne Uiasiiazlviteya

*® Supra Note 463, Swiss Report, para. 23.
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6.2.1.2 AMsARUQIRJUZIUAIURQIRIUIUNN KUY
AoontdunIslawA:

wuMeiaes Ae SnAfvuslinImsINuLazn1In el
yaragayveidugumsialmlungnefieenidunsians wayimun
24AUTENBUVBIFIUAIURA LT ADAAS DINUAITIIAAIUYDIDUYEYEY
Tnesgildunamai fissd

1. Us®a (Mvsu) udalamuualinisnsunudugiu
rnuRalunguunefiosnidunisiany™ lnedetyah

i 9,455/1997 309 MslEAISIARALANTNIIIULAY
untiyelAdu 9 (Lei N° 9.455/1997 - “Define os crimes de

*% Swiss Criminal Code of 21 December 1937 (Status as of 1 July 2021), (Swiss
Criminal Code), Art. 185bis

“1 Any person who with the intention of removing a person from the
protection of the law for a prolonged period of time:

a. on behalf of or with the acquiescence of a State or political
organisation, deprives that person of their liberty, and thereafter refuses
to give information as to their fate or whereabouts; or

b. on behalf of or with the acquiescence of a State or political
organisation or in violation of a legal duty refuses to give information as to
the fate or whereabouts of the person concerned.

shall be liable to a custodial sentence of not less than one year.”

*% Supra Note 470, Brazil Report, para. 45.
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edaduldnsadlnunsenninisdu o delildundloya
ANLYINIS YI98AANSAIN MIaLNB LNTEY NI BInIUNTEYIN

a = 1 & a wua (=3
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494} a A 504 = & o o I3

PR IRVIEraUn™ FulunsnaaninsussrUsenau

Moudayeyn CAT fviun

Tudse (nMsnsuiw) ludBeladmualinismsuiu
Wugruanuiialudlunguunefieanidunisianiz®®
TnpnsywUyRRasuNINSIIU A.A. 2017 (Anti-Torture

%% | ei N© 9.455, de 7 de Abril de 1997 Define os crimes de tortura e da outras

providéncias (Definition of Crimes of Torture and Other Measures), (Brazil

Torture Act).

% Ibid, Brazil Torture Act, Art. 1

“The crime of torture is: | - embarrass someone with violence or serious

threat, causing them physical suffering or mental:

a) for the purpose of obtaining information, statement or confession from

the victim or a third person;

b) to provoke criminal action or omission;

©) due to racial or religious discrimination;”

*% Supra Note 486, Nigeria Report, para. 64.
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Act of 2017)° 11m51 2(1) 319%anN31 AISNTUIUY AB
msnszviemuneliineUUUIE AU ATVTII
Lidunnmevisednla wielvliandstoyavsemansninain

Honnseviviseunnatiany [eadlneaInnsAEgnNsEyin
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wsaupraaulanseyi viseievuyrseYdayannsey
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vsayARATIaImIIEmawiInsdenUURlaeldidus ey

P

9 nefinnsnseyidananilanseyinlay visemenisees
= a N v 3 g P v A v oA
wielneAnuduyey vivedudulaveadmihnvessy vise
YosyAraBUGIUURvThnlusiumianiang viell Tdsuds
AuAUUINMEIAUNNIVSINTUTdonRdesTUNTaLnyY
Tnesaumengumne™ Fudunisinmaniasussdussnou

‘NI L4 o ‘QJ tﬂl U
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*% Nigeria Anti-Torture Act 2017.
*" Ibid, Nigeria Anti-Torture Act 2017, Art. 2(1).

“Torture is deemed committed when an act by which pain or suffering,
whether physical or mental, is intentionally inflected on a person to —

(a) obtain information or a confession from him or a third person

(b) punish him for an act he or a third person has committed or is suspected
of having committed; or

(c) intimidate or coerce him or a third person for any reason based on
discrimination of any kind,

When such pain or suffering is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other person acting
in an official capacity provided that it does not include pain or suffering

in compliance with lawful sanctions.”
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Tun1sdeauld wnst 2(2) lassydregranisnsgyinie
anwauzdunsmsinulisiuauinn Mg W n1svud

[

% A5lvenemsuIaUIAU

1 = ¥ ¥ |
N InEsiaenIeUAIEuTY
Tnuemsiuniuywdlinu Wy e1msiin yaauvse
v §509 o A oW 14 vt ' S
Wadn?™” n1sdavsedsdulviasligwimmiadusses
LAWY LarNSYUTUYSoR MAzaNNA Tag TN
n1saentdingusesenendantvasudlulusieivine

Y8yAAa”" kaEn19Tnle WU M15UAN1°Y uagn1sYLY

513 =

szvhhevsedansuanaiidn’ Jadumsnamaniiugy

Tuaniteydayayr CAT finviun

*® Supra Note 506, Nigeria Anti-Torture Act 2017, Art. 2(2)(a)(i) - ‘systematic
beatings, head-bangings, punching, kicking, striking with rifle butts and jumping
on the stomach’

** Ibid, Nigeria Anti-Torture Act 2017, Art. 2(2)(a)(ii) - ‘food deprivation or
forcible feeding with spoiled food, animal or human excreta or other food
not normally eaten’

*'% bid, Nigeria Anti-Torture Act 2017, Art. 2(2)(@)(Vi) — ‘being tied or forced
to assume fixed and stressful bodily positions’

*' Ibid, Nigeria Anti-Torture Act 2017, Art. 2(2)(a)(vii) - ‘rape and sexual abuse,
including the insertion of foreign bodies into the sex organs or rectum or
electrical torture of the genitals’

*' Ibid, Nigeria Anti-Torture Act 2017, Art. 2(2)(b)(i) - ‘blindfolding’

* Ibid, Nigeria Anti-Torture Act 2017, Art. 2(2)(b)(ii) - ‘threatening a person such persons

related or known to him with bodily harm, execution or other wrongful acts’
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*'* Supra Note 501, Swiss Criminal Code, Art. 264a

“1 The penalty is a custodial sentence of not less than five years for any
person who, as part of a widespread or systematic attack directed against
any civilian population:

f. inflicts severe pain or suffering or serious injury, whether physical or

mental, on a person in his or her custody or under his or her control”
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UIar3eANuNInsuILeg19enss liunneviedsls
lagn1snsuu n1suiReg19lunse v3an1smaaes
al §515 1 @a v Y] wa Zj a
eganmlusywed 0g1alsni wiiundeyalavia 2 grunuEn
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NESRATIIAUU VORIV SINUBENISBUSe (Severe
Pain or Suffering) #taonAdIULLIMNIVBIDUdN CAT
i ¢ A oA A | =
usisAUsENauBu NaMAe WeANusiUsaAlilanTedoya
W30AIA1ININ wazn1stanseyinlaedniniivessy gali
UsngluesdusznauresgruanuRanlananfsnesiu

fuman (Masunw) fumldfmusgiueuiafiieades
Aunsnsubiludssanangmneaigiuge tnedseag
NYVNIERIYINUNYY WIATT 210 319MFNTT N1TNTUUNTE
nsnszviilveedildnsgsyivoynaaduduauiiouay
flnwdian 7-15 9% JudunstnygAludnuuziining

12 1bid, Swiss Criminal Code, Art. 264c

“1 The penalty is a custodial sentence of not less than five years for any

person who commits a serious violation of the Geneva Conventions of 12

August 1949287 in connection with an international armed conflict by carrying

out any of the following acts against persons or property protected under

the Conventions:

C. causing severe pain or suffering or serious injury, whether physical or

mental, in particular by torture, inhuman treatment or biological experiments”

*'® Cambodian Criminal Code [online] Available from: https://www.ajne.org/

sites/default/files/resource/laws/7195/criminal-code-cambodia-en-kh.pdf
[28 August 2021], Art. 210

“Torture and acts of cruelty committed against another person shall be

punishable by imprisonment from seven to fifteen years.”
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1. uda (Msnseyhlviuaragyme) ludagduusdadslud
gumuiafnfunsnssyhiliuaraganeidunisienis
wianusnuiuldguanuinduiienaiisuidsslduas Lad
nsUgRedualulssiangvuge1usga (Codigo
Penal Brasil/Decreto-Lei N° 2.848) 1{u@uin 1) ma@hﬁgu
TneinmsnawulasasesnieuiieunUnansnszyiindu
(Concealment of Other Crime)’™® 2) n15vinany vlue

7 Ibid, Cambodian Criminal Code, Preamble

“Torture and acts of cruelty’ are prescribed in Article 210 of the Code. How-

ever, ‘torture’ or ‘acts of cruelty’ itself is not individually defined.”

*'® Codigo Penal Brasil/Decreto-Lei N© 2.848, (Brazil Criminal Code), Art. 121 V
“V - to ensure the execution, concealment, impunity or advantage of

another crime:”
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% Ibid, Brazil Criminal Code, Art. 211

“Destroy, subtract or hide a corpse or part of it”
2 Ibid, Brazil Criminal Code, Art. 350

“Order or execute a measure depriving individual liberty, without legal
formalities or with abuse of power:”
*# Ibid, Brazil Criminal Code, Art. 353

“Abducting or arresting a person, in order to ill-treat such a person, from
the power of whoever has him in custody or guard:”
*% Bill No. 6240/2013 [online] Available from: https://www.camara.leg.br/
proposicoesWeb/fichadetramitacao?idProposicao=589982 [29 August 2021].
*# Supra Note 470, Brazil Report, para. 42.
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*** Penal Code (Act No.45 of 1907), (Japan Penal Code).
°® Ibid, Japan Penal Code, Art. 193

“When a public officer abuses his or her authority and causes another to
perform an act which the person has no obligation to perform, or hinders
another from exercising such person’s right, imprisonment with work or
imprisonment without work for not more than 2 years shall be imposed.”
** Ibid, Japan Penal Code, Art. 195

“(1) When a person performing or assisting in judicial, prossecutorial or
police duties commits, in the performance of his or her duties, an act of
assault or physical or mental cruelty upon the accused, suspect or any other
person, imprisonment with or without work for not more than 7 years shall

be imposed.”



268

UNUEUAJANIVANHUIY WaMsUpvAULA:USIUUSIUNISNSUIULA:MSASATRUARAZaUHE

€

wdsnaliyanadanaumenseuinliu™ ag1alsi

D ®

v Qo 1

maaammmLLﬁwﬁmaﬁiugmmmﬂmﬁu’q 3 5w azlel
fvundnuarnanseyhitenadndnvarnmsu nanie
finsusenuitevsensuifeg1aivnning uaglaminue
Fouinsnssviwaiidunisnssyheeadmihiivesls
wisdlsfimsnamisesissnauddyfioudyan CAT Avuatiy
ADN13a319AUIUUINNIBANYNTNTUIUBE 191U
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wiannsnUfuldsunnuiaduiienaiisuidsdld was
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*?" Ibid, Japan Penal Code, Art. 196

“A person who commits a crime proscribed under the preceding two Ar-

ticles and thereby causes the death or injury of another shall be dealt with

by the punishment prescribed for the crimes of injury or the preceding two

Articles whichever is greater.”
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**® Ibid, Japan Penal Code, Art. 224

“A person who kidnaps a minor by force or enticement shall be punished
by imprisonment with work for not less than 3 months but not more than
7 years.”
** Ibid, Japan Penal Code, Art. 225

“A person who kidnaps another by force or enticement for the purpose
of profit, indecency, marriage or threat to the life or body shall be punished
by imprisonment with work for not less than 1 year but not more than 10
years.”
> Ibid, Japan Penal Code, Art. 226

“A person who kidnaps another by force or enticement, for the purpose
of causing the kidnapped person’s relatives or any other person who would
be concerned about the kidnapped person’s safety to deliver any property,
taking advantage of such concern, shall be punished by imprisonment with
work for life or for a definite term of not less than 3 years.”
! Ibid, Japan Penal Code, Art. 103

“A person who harbors or enables the escape of another person who
has either committed a crime punishable with a fine or greater punishment
or has escaped from confinement shall be punished by imprisonment with

work for not more than 2 years or a fine of not more than 200,000 yen.”
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> Ibid, Japan Penal Code, Art. 104

“A person who suppresses, damages, counterfeits or alters evidence relating
to a criminal case of another person, or who uses counterfeit or altered
evidence, shall be punished by imprisonment with work for not more than
2 years or a fine of not more than 200,000 yen.”

* Supra Note 478, Japan Report, para. 17.
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> Supra Note 491, Nigeria Criminal Code, Art. 364; Supra Note 490, Nigeria
Penal Code, Art. 255

“Any person who unlawfully imprisons any person within Nigeria in such
a manner as to prevent him from applying to a court for his release or from
discovering to any other person the place where he is imprisoned, or in such
a manner as to prevent any person entitled to have access to him from
discovering the place where he is imprisoned; is guilty of a felony, and is
liable to imprisonment for ten years.”
> Supra Note 491, Nigeria Criminal Code, Art. 365; Supra Note 490, Penal
Code Art. 271

“Any person who unlawfully confines or detains another in any place against
his will, or otherwise unlawfully deprives another of his personal liberty,
is guilty of a misdemeanour, and is liable to imprisonment for two years.”
** Supra Note 503, Brazil Torture Act.
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Violence Against Persons (Prohibition) Act of 2015 [Nigerial, Nigeria
Violence Act, Art. 10

“A person who deprives another of his or her liberty, except pursuant to
a court order, commits an offence and is liable on conviction to a term of
imprisonment not exceeding 2 years or to a fine not exceeding N500,000.00
or both.”
> Ibid, Nigeria Violence Act, Art. 13

“A person who forcefully isolates or separates another from family and friends
commits an offence and is liable on conviction to a term of imprisonment

not exceeding 6 months or to a fine not exceeding N100,000.00 or both.”
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> Supra Note 516, Cambodian Criminal Code, Art. 588

“The arbitrary act of violation of personal freedom committed by a public
official or a holder of public elected office, acting in the exercise or on the
occasion of his or her function, shall be punishable by imprisonment from
two to five years and a fine from four million to ten million Riels.”
> Ibid, Cambodian Criminal Code, Art. 589

“The unlawful deprivation of liberty, the wilful failure either to put an end
to such deprivation when he or she has the power, or the wilful failure to
bring about the intervention of a competent authority, by a public official or
a holder of public elected office who has knowledge of such deprivation in
the course of or on the occasion of his or her function, shall be punishable
by imprisonment from one to three years and a fine from two million to six
million Riels.”
> Ibid, Cambodian Criminal Code, Art. 590

“The reception or retention of a person by an agent of the prison
administration, without a warrant, a judgment, a detention order or a release
order drafted in conformity with the law shall be punishable by imprisonment

from two to five years and a fine from four million to ten million Riels.”
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**? Supra Note 501, Swiss Criminal Code, Art. 97

“1. The right to prosecute is subject to a time limit of: a. 30 years if the
offence carries a custodial sentence of life; b. 15 years if the offence carries
a custodial sentence of more than three years; c. 10 years if the offence
carries a custodial sentence of three years; d. seven years if the offence
carries a different penalty.”
2 Ibid, Swiss Criminal Code, Art. 98

“The limitation period begins: a. on the day on which the offender com-
mitted the offence; b. on the day on which the final act was carried out if
the offence consists of a series of acts carried out at different times; c. on the
day on which the criminal conduct ceases if the criminal conduct continues
over a period of time.”
> 1bid, Swiss Criminal Code, Art. 185bis.
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** bid, Swiss Criminal Code, Art. 101

“There is no statue of limitations for the offences of: b. crimes against
humanity.” (Usa Art. 264a para. 1 and 2)
> Supra Note 518, Brazil Criminal Code, Art. 109

“The statute of limitations, before the final sentence becomes final,
except as provided for in paragraphs 1 and 2 of art. 110 of this Code, it is
regulated by the maximum of the private penalty of freedom bound to
crime, verifying: | - in 20 (twenty) years, if the maximum sentence is greater
than 12 (twelve); Il - in 16 (sixteen) years, if the maximum sentence is greater

than 8 (eight) years and does not exceed to 12 (twelve); Il - in 12 (twelve)
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years, if the maximum sentence is greater than 4 (four) years and does not
exceed to 8 (eight); IV - in 8 (eight) years, if the maximum sentence is greater
than 2 (two) years and does not exceed 4 (four); V - in 4 (four) years, if the
maximum penalty is equal to 1 (one) year or, if greater, does not exceed
2 (two); VI - in 2 (two) years, if the maximum penalty is less than 1 (one) year.”
> Supra Note 522, Bill No. 6240/2013.

> Supra Note 470, Brazil Report, para. 71.
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** The Code of Criminal Procedure (Act No. 131 of 1948) [Japan], (Japan
Criminal Procedure Code), Art. 250(2)

“(2) The statute of limitations is completed upon the lapse of the following
time periods with regard to crimes other than crimes causing the death
of a person and punishable with imprisonment without work or a greater
punishment: (i) 25 years for offenses punishable by the death penalty;
(ii) 15 years for offenses punishable with life imprisonment or life imprisonment
without work; (i) 10 years for offenses punishable with imprisonment
or imprisonment without work whose maximum term is 15 years or more;
(iv) 7 years for offenses punishable with imprisonment or imprisonment without

work whose maximum term is less than 15 years; (v) 5 years for offenses
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punishable with imprisonment or imprisonment without work whose maximum
term is less than 10 years; (vi) 3 years for offenses punishable with imprisonment
or imprisonment without work whose maximum term is less than 5 years
or with a fine; (vii) 1 year for offenses punishable with penal detention or
with a petty fine.”
>3 Criminal Procedure Code of Kingdom of Cambodia [Cambodia], (Cambodia
Criminal Procedure Code), Art. 10

“Except as provided in Article 9 (Crimes without Statute of Limitations)

of this code, the time limitation for bringing a criminal action is as follows:
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fifteen (15) years for a felony; five (5) years for misdemeanor; and one (1)
year for a petty offense.”
*! Supra Note 516, Cambodia Criminal Code, Art. 46

“A felony is an offence for which the maximum sentence of imprisonment
incurred is: (1) life imprisonment; (2) imprisonment for more than five years,
but no more than thirty years.”
2 Ibid, Cambodia Criminal Code, Art. 47

“A misdemeanor is an offence for which the maximum sentence of
imprisonment incurred is more than six days, but no more than five years.”
2 Ibid, Cambodia Criminal Code, Art. 48

“A petty offence is an offence: (1) for which the maximum sentence of
imprisonment incurred is six days or less. A fine may be imposed in addition
to imprisonment; (2) punishable by a fine.”
% Ibid, Cambodia Criminal Code, Art. 588.
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] a a ° o Y A Y] o .

1 oganluguanuininssyilaedmihivassgnneld Public Officers

Protection Act lianunsatsAuldlunfionsg i iivessgidudiasle™™

> Ibid, Cambodia Criminal Code, Art. 589.

> Supra Note 486, Nigeria Report, para. 89.

*" paul Yabugbe v. Commissioner of Police, (1992) LCN/2485(SC) In the
Supreme Court of Nigeria Friday, April 10, 1992.
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*** Supra Note 463, Swiss Report, para. 21.
> Supra Note 12, CAT, Art. 2(2).

> Supra Note 13, CED, Art. 1(2).

**! Supra Note 11, ICCPR, Art. 4(2).
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** Supra Note 458, Swiss Constitution, Art. 36

“1 Restrictions on fundamental rights must have a legal basis. Significant

restrictions must have their basis in a federal act. The foregoing does not

apply in cases of serious and immediate danger where no other course of

action is possible.

2 Restrictions on fundamental rights must be justified in the public interest

or for the protection of the fundamental rights of others.

3 Any restrictions on fundamental rights must be proportionate.

4 The essence of fundamental rights is sacrosanct.”

> Supra Note 463, Swiss Report, para. 20.
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* Supra Note 469, Brazil Constitution, Art. 137

“The President of the Republic may, after hearing the Council of the
Republic and the National Defense Council, request authorization from the
National Congress to decree the state of siege in the event of:

| — serious disturbance with nationwide effects or occurrence of facts that
evidence the ineffectiveness of a measure taken during the state of defense;

Il - declaration of state of war or response to foreign armed aggression.”
% Ibid, Brazil Constitution, Art. 139

“During the period in which the state of siege decreed under article 137,
I, is in force, only the following measures may be taken against persons:
| — obligation to remain at a specific place; Il - detention in a building

not intended for persons accused of or convicted for common crimes;
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Il - restrictions regarding the inviolability of correspondence, the secrecy
of communications, the rendering of information and the freedom of press,
radio broadcasting and television, as established by law; IV — suspension
of freedom of assembly; V — home search and seizure; VI - intervention in
public utility companies; VIl — requisitioning of property.”

> Supra Note 483, Nigeria Constitution, Art. 45(3)

11

“(3) In this section, a “ period of emergency” means any period during
which there is in force a Proclamation of a state of emergency declared by
the President in exercise of the powers conferred on him under section 305
of this Constitution.”
*" Ibid, Nigeria Constitution, Art. 305

“The President shall have power to issue a Proclamation of a state of
emergency only when —

(a) the Federation is at war; (b) the Federation is in imminent danger

of invasion or involvement in a state of war; (c) there is actual breakdown
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fsuraanunsnidesliufoRnuundydAuisszng
Tusgessuynldidenadeshiufifouiu < Gulveg
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justifiable in a democratic society) Vlgﬂﬁf Lﬁaﬂmﬂhﬁﬂﬁﬂg’j’l
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of public order and public safety in the Federation or any part thereof to such
extent as to require extraordinary measures to restore peace and security;
(d) there is a clear and present danger of an actual breakdown of public order
and public safety in the Federation or any part thereof requiring extraordinary
measures to avert such danger; (e) there is an occurrence or imminent
danger, or the occurrence of any disaster or natural calamity, affecting the
community or a section of the community in the Federation; (f) there is any
other public danger which clearly constitutes a threat to the existence of the
Federation; or (g) the President receives a request to do so in accordance
with the provisions of subsection (4) of this section.”

> Ibid, Nigeria Constitution, Section 33(1)

“(1) Every person has a right to life, and no one shall be deprived intentionally
of his life, save in execution of the sentence of a court in respect of a criminal
offence of which he has been found guilty in Nigeria.”
> Ibid, Nigeria Constitution, Section 34(1)

“(1) Every individual is entitled to respect for the dignity of his person,
and accordingly - (a) no person shall be subject to torture or to inhuman or
degrading treatment; (b) no person shall he held in slavery or servitude; and

(c) no person shall be required to perform forced of compulsory labour.”
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(reasonably justifiable for the purpose of dealing with

the situation that exists during the period of emergency)’”
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°" Ibid, Nigeria Constitution, Section 35(1)

“Every person shall be entitled to his personal liberty and no person shall be
deprived of such liberty save in the following cases and in accordance with
a procedure permitted by law.”

*"" Supra Note 486, Nigeria Report, para. 52.
°"* Supra Note 483, Nigeria Constitution, Section 45(2)

“(2) An act of the National Assembly shall not be invalidated by reason
only that it provides for the taking, during periods of emergency, of measures
that derogate from the provisions of section 33 or 35 of this Constitution; but
no such measures shall be taken in pursuance of any such act during any
period of emergency save to the extent that those measures are reasonably
justifiable for the purpose of dealing with the situation that exists during that

period of emergency.”
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°” Supra Note 494, Cambodia Constitution, Art. 22

“When the nation faces danger, the King shall make a public proclamation
placing the country in a state of emergency, after unanimous agreement from
the Prime Minister, the President of the National Assembly and the President
of the Senate.”
™ Ibid, Cambodia Constitution, Art.31(1)

“Everyone has the right to life, liberty and security of person.”

°" Supra Note 496, Cambodia Report, para. 3.



Sonomnwrn/ataas 295

6.2.43 TUUs:utunnrUIgMEU

] Y av 1A U wa
wUINTEY fo SgarAlidundyailalungruienielu
Laagluseduigessuyaviseusvunanguang inadamann1siig

o

a | a wa ) Ny a a . =
eeldufuRnuiusnsalduansuyvevu (Non-Derogation) %39

[ )

yidnmseIiunsIiadvBIuugIU (Restriction of Fundamental Rights)
FuosordenmsfianuimsliflundyaRlnseyinldmnearingua
laanansadiadvaduiiugls nessilduumad Ao giu laesgua
Jlluspyh UssanangvingenauazUsznangyang B sanmiteig
Gumzﬁﬂu lﬁﬁuwﬁ’mﬁﬁﬂ@ﬁaﬂL”qumm%’uﬁmmqﬂg]wmaﬁl,ﬁmmmimmu
wazn1snseviliyAaadme Sullawmuiainan1izainiy Auliaay
manisiflosniglulseina vieaniunisalgniduansisaydu 97
Jeenmnsadmmilsilelsifiundydlriondiuld mneanringnsgyinan
FIUNINTIUNTONINTEYIIUARRanMeaziinuTURAlu NN S
ag9lsna Lﬁaﬁmimﬂmﬂuwﬂ’zyzﬁmu%’gﬁﬁwﬁgiﬁﬂu 110157 13
F9119mdnd AnsNezddin leanuagnisuasmauguidudad
AsANTlafeeg19gsanlun1seennguuIelarn1sALIUN15Y85T
aeldveumiiilinsgnuseatannisdien wilkerasstodung
e 13 eradunsadudedrdalunsgulanansdeenalaiiduly

muiusnsalneleudyn CAT uwagaudyyn CED

°'® Supra Note 478, Japan Report, para. 15.
*'" Supra Note 475, Japan Constitution, Art. 13

“All of the people shall be respected as individuals. Their right to life,
liberty, and the pursuit of happiness shall, to the extent that it does not
interfere with the public welfare, be the supreme consideration in legislation

and in other governmental affairs.”
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°'® Supra Note 469, Brazil Constitution, Art. 5 |l

“All persons are equal before the law, without any distinction whatsoever,
Brazilians and foreigners residing in the country being ensured of inviolability
of the right to life, to liberty, to equality, to security and to property, on the
following terms: lll - no one shall be submitted to torture or to inhuman or
degrading treatment.”
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°" Ibid, Brazil Constitution, Art. 5 LVI

“LVI - evidence obtained through illicit means are unacceptable in the
process.”

** Supra Note 475, Japan Constitution, Art. 38

“No person shall be compelled to testify against himself. Confession made
under compulsion, torture or threat, or after prolonged arrest or detention
shall not be admitted in evidence. No person shall be convicted or punished
in cases where the only proof against him is his own confession.”

**! Supra Note 483, Nigeria Constitution, Art. 36(1)

“In the determination of his civil rights and obligations, including any
question or determination by or against any government or authority,
a person shall be entitled to a fair hearing within a reasonable time by
a court or other tribunal established by law and constituted in such manner
as to secure its independence and impartiality.”

** Ibid, Nigeria Constitution, Art. 36(11)

“No person who is tried for a criminal offence shall be compelled to give

evidence at the trial.”
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*® Supra Note 494, Cambodia Constitution, Art. 38(5)

“Confessions obtained by physical torture or mental pressure shall not be
admissible as evidence of guilt.”
> Swiss Criminal Procedure Code of 5 October 2007 (Status as of 1 July
2021), (Swiss Criminal Procedure Code), Art. 3
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“1. The criminal justice authorities shall respect the dignity of the persons
affected by the proceedings at all stages of the proceedings. 2 They shall
in particular comply with: a. the principle of good faith; b. the requirement
not to abuse the rights of others; c. the requirement to treat all persons
involved in the proceedings equally and fairly.”

%% Ibid, Swiss Criminal Procedure Code, Art. 140

“1. The use of coercion, violence, threats, promises, deception and methods
that may compromise the ability of the person concerned to think or decide
freely are prohibited when taking evidence. 2 Such methods remain unlawful
even if the person concerned consents to their use.”

% Ibid, Swiss Criminal Procedure Code, Art. 141

“1. Evidence obtained in violation of Article 140 is not admissible under
any circumstances. The foregoing also applies where this Code declares
evidence to be inadmissible. 2 Evidence that criminal justice authorities have
obtained by criminal methods or by violating regulations on admissibility
is inadmissible unless it is essential that it be admitted in order to secure

a conviction for a serious offence.”
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**" Supra Note 549, Japan Criminal Procedure Code, Art. 319(1)

“Confession under coercion, torture, threats, after unduly prolonged
detention or when there is doubt about said confession being voluntary may
not be admitted as evidence.”

*% Criminal Procedure Act Chapter 80 Laws of the Federation of Nigeria 1990,
(Nigeria Criminal Procedure Code), Art. 124(1)

“No police officer or person in authority shall make use of any threat or of
any promise of an advantage towards any person in an investigation under
this chapter in order to influence the evidence he may give.”

** Ibid, Nigeria Criminal Procedure Code, Art. 125(3)
“No justice of the peace shall record any such confession unless after

questioning the person making it he is satisfied that it is made voluntarily.”
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> Supra Note 550, Cambodia Criminal Procedure Code, Art. 321(3)
“A confession shall be submitted to the court for consideration in the
same manner as other evidence. Answers given under the physical or mental

duress shall have no evidentiary value.”
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6.26.1 UYIUANSAIADIUAQHAN

Yy v v =

Uszinnusn JUsAudnyuanansalianuiuianisonglugiuey
Anseviiavanld Tnedgilduuimadl Ao Tudide TagludGefuuels
n1snseviAuiaves AUty UTuldiumsnseviauralugiue
fudugnszviifinndn (Principal Offenders)™ Tudesdl Uszana
npreegludiBe wa 7 Nwdnd delimsnssvharuiiafndy
yarauAazauaEie A ldlunsnsgyhanuiauasdosiuin
nMsnsenanalugiugdnseiiavan fie 1) {nseviAnuReamnsy
Lidndunisnsgvimiesaiunszyin 2) diinsziwdesatiunsesin
dietemdsidulsinsyianuia 3) fiiviemdsddulsinsyiauia
way 4) filidUinwvdedaligdunsyiauin™ Feerdusuuuy
M3AMLAANTURANI81 TN LALATOUAGUNIINTEYINRATDN

YU v v v

AildusInn e TR IR U

U o

**! Supra Note 486, Nigeria Report, para. 76.
**? Supra Note 491, Nigeria Criminal Code, Art. 7

“Principal offenders When an offence is committed, each of the following
persons is deemed to have taken part in committing the offence and to be
guilty of the offence, and may be charged with actually committing it-
(a) every person who actually does the act or makes the omission which
constitutes the offence; (b) every person who does or omits to do any act for
the purpose of enabling or aiding another person to commit the offence;
(c) every person who aids another person in committing the offence; (d) any

person who counsels or procures any other person to commit the offence.”
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aanasuaus mvualinisnseyinvesy TaAudyy
fldldgruannuiuinveuegiiussansamdmsy
waziilomuauAanssudaieadesiunisnsesiliyana
aywe UiuliRunsnsginaaiialuguggiiing “geq”
(Incitement) Witinn1snseyinAuie®” IngUsyuia
NOMINERNEIE 19T 24 19mdnan Flafllenunges
Tripunseyhanuiindosiulnuiuderiugnseyhanuin
wazfimeemgedipunssyhauinfesulmuuAe iy
Fae™* uenaindl mndugiadudymmanms Yszana
nOVUNEoIY NI TEIE (Swiss Military Criminal Code)
119151 20 mwé’ﬂfjﬂuﬂsfﬁﬁﬂwsﬂﬁﬁ’amﬂuﬁ'}éﬁmqmﬂiﬁu
HumnsRine g fsdutiynidanmsenasimnuinlugiug

HnseviAuRalagdes (Indirect Perpetrator) la™™

** Supra Note 463, Swiss Report, para 42.
*** Supra Note 501, Swiss Criminal Code, Art. 24

“1. Any person who has wilfully incited another to commit a felony or

a misdemeanour, provided the offence is committed, incurs the same penalty

as applies to the person who has committed the offence.

2 Any person who attempts to incite someone to commit a felony incurs

the penalty applicable to an attempt to commit that felony.”
** Swiss Military Criminal Code of 13 June 1927 (Status as of 1 July 2021),
(Swiss Military Criminal Code), Art. 20
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2. Us®a MvualinisnseyivesdeRudyylaldgiuna
Anufuiinvousgeliuszansnmdmiuuasiiloniuny
AanssudaRedestunisnsssiliyanagame VUit
Lmﬁﬁﬂﬁﬁm%ﬂwwwﬁﬂsﬁu (Aggravating Circumstances)
LﬁmmﬂLﬁuéddﬁtﬁmmsmsﬁ'}mmﬁmfu”"’ Ineuszaia
NQVILNEBIQNUTITA W1AT1 62 1WANTN FFinszsinig
Festoluiifosulnuminiu ndnfe 1) duasuniodnlid
AUTIeluNIINIZINAMNRR WIBMAUA1TYINAINTIN
%aqﬁmzﬁ'}mmﬂmwﬁu 2) Yuynseyslagreiiladdny
TiBunszvihanuiin 3) goaSodsnsligduioganeld
srunalvinseianuin 4) Widuiherldneaniedudis
mnfinsnserienufin® Fadunsimuannuuinne
awmwmaqQ’ﬁﬁuﬁmmﬁmzﬁmmﬁﬁijme;mdwﬂugmz
AumeivhliFessulnuminiy

“If the execution of an official order constitutes a criminal offence,
the commander or superior officer who gave the order may be punished as
the indirect perpetrator of the offence.”

*% Supra Note 470, Brazil Report, para. 61.
" Supra Note 518, Brazil Criminal Code, Art. 62.

“The penalty will be further aggravated in relation to the agent who:

| - promotes or organizes cooperation in crime or directs the activity of
others agents; Il - coerces or induces others to carry out the crime material;
lll - instigates or determines to commit the crime someone subject to its
authority or not punishable by virtue of personal condition or quality; IV -

executes the crime, or participates in it, upon payment or promise of reward.”
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3. du Mrualinisnseyivesd dsdudyuilaligiung
ANUSURAYaUBEg1eliUTEANS A mSULazIaAIUAY
nanssugangItesiunsnsgyibiuamagemie USuldiu

° a v YR val &
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‘NI 1y % 1 gj 1 g dl
gy w1951 60 11MENI1 yanansLagesAuTulUf
nszihaufnmiuaududinis™ waz 2) lugiue
fviNg “991a” (Inducement) Tiiian1snseviauin ™
IngUszanangmnega1 Ui 1051 61 1eviandt gngala
g dunseyiauiindesiuiialaliousinis waglnsiuds
nsslupmanglalviyananislugdlaynnadnaunienie™

o [

4. fuwyn Auelinisnsziivesddedudyudleld
SrunnuiuiinveusswiusyAvnmuagiilonua
Aenssudafeadestunisnszviliyanagyme UsUld
funsnsgyhanuinlugueiivihng “3Gu” (nstigation)
Tinsnsevianuiiaindu® Tneuszutanguung
oI UNY WIMIT 28 19dnn FAliuuImande

** Supra Note 478, Japan Report, para. 23.
** Supra Note 524, Japan Penal Code, Art. 60.
“Two or more persons who commit a crime in joint action are all principals.”
% Supra Note 478, Japan Report, para. 23.
" Supra Note 524, Japan Penal Code, Art. 61

“(1) A person who induces another to commit a crime shall be dealt with in
sentencing as a principal. (2) The same shall apply to a person who induces
another to induce.”

% Supra Note 496, Cambodia Report, para. 12.
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%% Supra Note 516, Cambodia Criminal Code, Art. 28

“An instigator of a felony or a misdemeanour shall be any person who:

(1) gives instructions or order to commit a felony or misdemeanour;

(2) provokes the commission of a felony or misdemeanour by means of

a gift, promise, threat, instigation, persuation or abuse of authority or power.

An instigator may only be punishable if the felony or misdemeanour was

committed or attempted. An instigator of a felony or misdemeanour shall

incur the same penalties as the perpetrator.”

% Supra Note 463, Swiss Report, para. 42.
%% Supra Note 501, Swiss Criminal Code, Art. 25
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2. it fvualinsnszvhwesilisdutymitlimnuvieann
azandeyadeszyetstaauinglatedudayulansssh
w30znTEYANUR USuldiunisnsevianuiinlugiue
J7vims “atfuayu” (Accessoryship) TiAnn1snsesh
ANLAR Imﬂﬂizmaﬂgmmamzwﬁﬂu 1T 62 NUANN
fitemaesinislumsnsevihanuiadudeduayy uay
Tsuisitgdlaliyananishemaeyanadnauniade®

3. fuyyn dmualinisnseivesdUsdutguildvny
violnunaziasdeyateszysesiaauiglataduyn
ensgyimsersnseianuiia Usuldiunisnseyianuiin
Tugnuzditvhns “atfuanu” (Accomplice) BiAnnsnszsh
AMUEA® TagUTeuianguu1eoIyIiunYl 11as1 29
NwdnI filanuntiemdeviesemnuazainlunis
nsgviauAn fiududaiuayunas fulnruReiuy
HNIEYINAIURn "

“Any person who wilfully assists another to commit a felony or
a misdemeanour shall be liable to a reduced penalty.”
*® Supra Note 478, Japan Report, para. 23.
" Supra Note 524, Japan Penal Code, Art .62.

“(1) A person who aids a principal is an accessory. (2) A person who induces
an accessory shall be dealt with in sentencing as an accessory.”
*® Supra Note 496, Cambodia Report, para. 13.
% Supra Note 516, Cambodia Criminal Code, Art. 29

“An accomplice shall be any person who knowingly, by aiding or abetting,
facilitates an attempt to commit a felony or a misdemeanour, or its commission.
An accomplice may only be punishable if the felony or misdemeanour was
committed or attempted. An accomplice to a felony or a misdemeanour
shall incur the same penalties as the perpetrator.”
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*' Supra Note 470, Brazil Report, para. 58.
*' Supra Note 518, Brazil Criminal Code, Art. 13(2)

“The omission is criminally relevant when the issuer should and could act
to avoid the result. The duty to act rests with who: a) has an obligation of
care, protection or surveillance by law; b) otherwise assumed responsibility
for preventing the outcome; c) with its previous behavior, it created the risk

of the occurrence of the result.”
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11951 529 1Nawiandn Jlaginvedinisnszianuraindy
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Ussamingin {usrudyyianunsadianusuianiaengy tugiue
AfAnusjaUszasdsaniu (Common Purpose) Tun1snsgyiaanuiia
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[

Fadunnanudndidenadesiundnns Joint Criminal Enterprise (JCE)
TusssuynyngslswrindhemasasewheUszna Tnessilduuomied fe
TudGe WngludBeimunlvinisnsgviwesfedudyy lddnaelansei
Iué’ﬂwmﬂmmuﬁaué’%w CED finviun mmwudwﬁqwﬁnwmzﬁﬁﬁlﬁdw
KnsevimnedannugaUssasasiuiu Ysuldiunisnsesinaiuiie
Tugrugiduiisienusisszasdsmmilunsnsgsyianiiia (Prosecution
of Common Purpose)® lngUszaanguungoig1ludize 11931 8

*'> Supra Note 496, Cambodia Report, para. 11.
* Supra Note 516, Cambodia Criminal Code, Art. 529

“Any person who, having knowledge of a felony the consequences of which
is still possible to prevent or limit, omits to inform the judicial authority or
other competent authorities, shall be punishable by imprisonment from one
month to one year and a fine from one hundred thousand to two million Riels.”

®' Supra Note 486, Nigeria Report, para. 76.
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*® Supra Note 491, Nigeria Criminal Code, Art. 8.

“8. Offences committed in prosecution of common purpose When two or
more persons form a common intention to prosecute an unlawful purpose
in conjunction with one another, and in the prosecution of such purpose an
offence is committed of such a nature that its commission was a probable
consequence of the prosecution of such purpose, each of them is deemed

to have committed the offence.”



Stornomnwrn/ataar 311

1. @dnwasuaud insdnfudoyavesyanaiiluszia
2191nslugIuteyanas fe grudeyansiloulsein
919N 3a3a@ VOSTRA (Swiss Register of Criminal
Records / Vollautomatisiertes Strafregister - VOSTRA)*'
IngUszuan)nueaIyIaia 1191 366(1) Avuali
destimstuiinuazdnfudeyavesynnatingzsinainuia
TuenanavesainwesiausayauAaiafinssvinauiio

Tusnauszinac’

wazUIEUIANYNUILDIYIEIE UINT
367(1) AMRUALINUIBIIUAN 9 Usznoume 1) d11nau
8F553UNaNa (Federal Office of Justice - FOJ) 2) Mgy
ATUNTYATITUYBINATOULALYDINMIT 3) I8
AURmveUATUINASMITIAN Wae 4) iheausysuLaTy

(Cantonal Authorities) fintifidaiiuwas Tuiindeya®'®

616 Federal Department of Justice and Police (FDJP), FAQ on the Swiss
Register of Criminal Records [online] Available from: https://www.bj.admin.
ch/dam/bj/en/data/publiservice/service/strafregister/fag-strafregister-e.pdf.
download.pdf/fag-strafregister-e.pdf [1 September 2021]

*!" Supra Note 501, Swiss Criminal Code, Art. 366(1)

“(1) The register lists persons who have been convicted on the territory of
the Confederation, together with Swiss nationals who have been convicted
abroad.”

8 1bid, Swiss Criminal Code, Art. 367

“1. The following authorities process personal data on convictions in the
register in accordance with Article 366 paragraphs 1-3:496 a. the Federal
Office of Justice; b. the authorities responsible for the administration of
civilian criminal justice; c. the authorities responsible for the administration
of military criminal justice; d. the authorities responsible for the execution

of sentences and measures; e. the cantonal coordination offices.”
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Tugrudeyanans fe grudeyaiieniunsifiuguaieud
(National Database for the Monitoring of Prisons) wag
srudeyaifefuameilouyanaignduny (National
Register of Arrested Individuals) %ﬂMUQMQLLaIW&J
ARTNUATAIUNITYRTITUUMIYIA CNJ (National Justice
Council / Conselho Nacional de Justica) %ﬂLfJuWh*&mu
Frunisgisssuiinedulaefgsssuymiie a.a 2004
WlevimihfiruauguasunTUImisuasn1iu naenay
nsimuantfiuaziiuguaginanu 4NN CNJ
FapuninelvinsumImiuguakayn I UTEUUNM AN
wazsyuunURAulimsmsmudinuuaz 1Ay (Department
of Monitoring and Inspection of the Prison System
and the Socio-Educational System of the CNJ — DMF)
Fadumiienungld CNJ vhuihiieuauuazasavaou
AMUYOUMENNINETDINTOONUUETU lamIn iy
vosdouduiletlostuiliinenudsluiidy s o I¥nv
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¥ Supra Note 463, Swiss Report, para. 106.
%% Supra Note 470, Brazil Report, para. 119.
%! Ibid, Brazil Report, para. 119.
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3. ludiFe fnsdaAudeyaynnaiigneannuneduld
lugudeyanas lnensesydayelinsusmisnssuiung
gRsITUNIN®IYT A.A. 2015 (Administration of Criminal
Justice Act of 2015 - ACJA) 10151 16 Iemvualiiiigudeya
nzlpulsIne1vg1nsnane (Central Criminal Records
Registry) ﬁaguimaiﬁﬂWi@LLasuaaﬂﬁuﬁ1§aa1u%L'%EJ (Nigeria

) Taendlafinnsdunuymnalagliinesledl

Police Force
yvaneduvelal 1nms 15 ¥e9 ACJA Mavdn withilhsg
funuazdestiuiindoyavosyananiuil ACIA f1viug
Usgnausie 1) gruanuia 2) Juiluaswginisaiiduny
3) Foufiu o1Tnuazdior 4) drugs sie meRuriindienie
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%22 United Nations Office on Drugs and Crime (ODC), CNJ launches Web site
that reveals prison movement [online] Available from: https://www.unodc.org/
\po-brazil/en/frontpage/2011/04/06-cnj-lanca-site-que-revela-a-movimentacao-
carceraria.html [1 September 2021]
% Nigeria Administration of Criminal Justice Act 2015 [Nigerial, (Nigeria
Administration Act), Section 16

“(1) There shall be established at the Nigeria Police Force a Central Criminal
Records Registry.”
% Ibid, Nigeria Administration Act, Section 15

“When a suspect is arrested, whether with or without a warrant, and taken
to a police station or any other agency effecting the arrest, the police officer
making the arrest or the officer in charge shall cause to be taken immediately,
in the prescribed form, the following record of the suspect arrested:

(a) the alleged offence; (b) the date and circumstances of his arrest;
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(3) his full name, occupation and residential address; and (d) for the purpose

of identification (i) his height, (ii) his photograph, (iii) his full fingerprint

impressions, or (iv) such other means or his identification.”

* Supra Note 478, Japan Report, para. 76.

626 Act on Penal Detention Facilities and Treatment of Inmates and Detainees
2005 [Japan], Article 61(1).

“The warden of the penal institution shall conduct health examinations

for inmates promptly after the commitment of the inmate to the penal

institution and regularly at the frequency of once a year or more. The warden

of the penal institution shall conduct the same if there exists necessity so

to do in terms of the hygiene inside the penal institution.”
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**" Supra Note 496, Cambodia Report, para. 54.
%% Supra Note 550, Cambodia Criminal Procedure Code, Art. 505

“All prisons and detention centers shall have a register in which a detain-
ee’s identity, date of detention, and date of release shall be recorded. The
register shall be inspected frequently by a prosecutor’s department. Visa
shall be granted by the prosecutor’s department on each page.

All agents of the prison and detention center administrations shall submit
this register to a judge upon his/her request and shall show judicial police
officers who perform their duties through a delegation of power by the court

authority.”
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1. dnwaiuaud msihiseuinudyaaaluainme fuaud
sﬁuagjﬁ’m;]wmmmmaxLLﬂ”iu (Cantonal Laws) lngusiag
uAfuazeENNMNEIBIRE L ALIBALTULUUAN 4
Tumsihfuagsmasouanuiinadsyana iy 1) wa' Basel
muualidugiunavemiisauma 2) wadu Solothurn
Auslsidusiunaveadmihigisdulingmane 3) uadu
Zurich, Lucerne, Ticino kag Jura fvualidusiuiaves
AMYNTTBNNTTFANWILATY (Parliamentary Commission)
ua 4) uad Schaffhausen Mualilugunaremieny
AuAsaLAnLazy g (Child and Adult Protection
Authority)®”

% Supra Note 463, Swiss Report, para. 104.
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W13 “{n319” (Inspectors) lun1snsiaanuiauds

9
uana lnenses1alginmenisaudiyanaluanons

9
L4 R

waznsUURseEanANTY A.A. 2005 WIMT1 5 19MENN

v
vad o

wiousglomilunmstadulinsesudydit Ssuuniinsg
nssnTegRvTRAfe TRl Uty ey
wazdslinsgasadianaaauiinudsyanalaglifos
widlsimaudnainedstion 1 adeel vidoenafninduls™
warns1 11 Naaniadedlidiinnnuvizedenisananse
dunpmssimssiunuuesannuiigudiyaeald™ uenani
SpuunTinsnsensefesandildfannssunisinde
Q@mmﬁammuﬁ@m%’mma (Board of Visitors for Inspection
of Penal Institutions) Uszdnanuiinudsynnausiazus
Taganiznssunsazgnidonannyanaiifiruauloog1sds
IAEITUNIHAUINTUIININTZUINTIREI TN
Iuamuﬁ@msi'mmﬂfu wazauannluruuasenznsINng

Ngniaendinu1aNednnuieaIy wnng [Wmtnives

% Act on Penal Detention Facilities and Treatment of Inmates and Detainees
2005 [Japan], (Act on Penal Detention Facilities), Art. 5.

“In the interests of the appropriate enforcement of this Act, the Minister
of Justice shall designate inspectors from among his/her staff and order
the inspectors to conduct on-the-spot inspections at each penal institution
at least once per annum or more frequently.”

! Ibid, Act on Penal Detention Facilities, Art. 11

“Judges and public prosecutors may observe the penal institutions.”
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3. ludde madhdsanuiinadmeealuludiedu Sngmne
Iigua “fUadun1s” (Chief Magistrate) lun151in33
annddmdeanuiiaudyana™ Tngnsysrwdyd
NSUSMINTLUILUNTYRTITUNWDIY A.A. 2015 (Adminis-
tration of Criminal Justice Act of 2015 — ACJA) 116131 34(1)

(%
v Y v

Mvualiusesuaagni (Chief Judge) usaragiadunis
vodmihidulunsdflufufidulaiiddsdunis Tuns
dhaseanilinaveanuinudyanaililyeus ™
wawanne 34(2) fuadilunisnsiatiy AUSAUNITR1RFEN
Yeyaiienfunisdununiionsiaaoy srureauazain
Tunsilesfesdniiuad niefimdalvusefudlunsdd

mvelilseiusduaugnuias®™

%2 Supra Note 478, Japan Report, para. 72.
** Supra Note 486, Nigeria Report, para. 70.
% Supra Note 623, Nigeria Administration Act, Art. 34(1)

“The Chief Magistrate, or where there is no Chief Magistrate within the po-
lice division, any Magistrate designated by the Chief Judge for that purpose,
shall, at least every month, conduct an inspection of police stations or other
places of detention within his territorial jurisdiction other than the prison.”
% Ibid, Nigeria Administration Act, Art.34(2)
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6.2.82 10YDIALYNISNIAIILUANAYSIUTDSEKIV
RUDJYVIU

WUANNTERY AD NFTRIMTNTNVDISTUTOVUILUAN 9 D1
g1URNNNTIANNANAT Il sEimtheulunMsinisen AN
yana Inesgilduuimnel Ae adnwasuaun ninmsandunsiugueuull

dy dl v v 1 1 1Y ~ d‘ I Ya
TuunaiunvesUseme daiiegnay uatu Neuchatel N9189uIlad
nsiauanassInloseninawaTunlin 1wl uaaLasdnbey
< N Ao o« .y a [ o 1
\Dunwme eNiend1 “Concordat latin” Wenfiunseygalimineany
YoILATUNAAINN TN TIBELTuADUTANTIYARAYR A TUAIABY

)637

Tonniaan (At all times)®™ wiliiladinnsssyleuluinasieauddlvigua

d‘ 1 ¥ ) 1
gnUNNTIUAI TS o

“During a visit, the Magistrate may: (a) call for, and inspect, the record
of arrests; (b) direct the arraignment of a suspect; (c) where bail has been
refused, grant bail to any suspect where appropriate if the offence for which
the suspect is held is within the jurisdiction of the Magistrate.”

*% Supra Note 550, Cambodia Criminal Procedure Code, Art. 509

“The Prosecutor General of the Court of Appeal, the Prosecutor,
the President of the Investigation Chamber and the Investigating Judge
shall inspect prisons regularly.”

" Supra Note 463, Swiss Report, para. 104.
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% Supra Note 496, Cambodia Report, para. 46/
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** Supra Note 463, Swiss Report, para. 91.
*9 Supra Note 458, Swiss Constitution, Art. 25(3)

“No person may be deported to a state in which they face the threat of
torture or any other form of cruel or inhumane treatment or punishment.”
1 Ibid, Swiss Constitution, Art. 25(2)

“Refugees may not be deported or extradited to a state in which they will

be persecuted.”
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AULIDIUTITa A.A. 2017 (Immigration Law of 2017)
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Sh)
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lunguureateludinreauddlioswasyasne
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lngnses1vdnyeiidmensAIuANNSUIBIMAENNTTUTES
amuségﬁaajﬁu A.A. 1951 (Immigration Control and
Refugee Recognition Act of 1951) 419151 53 155A 1-2
Amuansaulunistulayaradnazdestulayanaludeldy
ﬁqﬂﬂaﬁ?ul,ﬁuﬂwma M%mﬂdaﬁﬂﬂé’a%’gﬁqﬂﬂaﬁu
Sueanilalls Wdshyaraduludssaoluimumszasd
Guamﬂﬂaﬁ?u 1) %’gﬁqﬂﬂaﬁumaﬁwﬁﬂaqLﬁu%’gqﬁwﬁw
rouflasidumadaludiu 2) Silyenatuasriineg
Tuefnroufivsdumadunludiu 3) Ssiyeaaduldifuns
%ummﬂmw%aﬁauam@wﬁwmé’mjﬂu 1) $gduanuiiin
vosyanatiy 5) YsflanuiiAnvesyanatusoguns

*2 Supra Note 470, Brazil Report, para. 105.

% Lei N° 9.199, de 7 de Novembro de 2017, (Brazil Immigration Act), Art. 62
“No repatriation, deportation, or expulsion of any person shall occur when

there are reasons to believe that such measures may jeopardize the life or

personal integrity of any person.”

%4 Supra Note 478, Japan Report, para. 50.
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Sltzgl/zu v o 646 1 = a t:l'dta
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* Japan Immigration Control and Refugee Recognition Act 1951 [Japan],
(Japan Immigration Act), Art. 53(1)-(2)

“1. Any person subject to deportation shall be deported to a country of
which he is a national or citizen.

2. If the person cannot be deported to such country as provided for in the
preceding paragraph, such person shall be deported to one of the following
countries in accordance with his wishes: (1) A country in which he had been
residing immediately prior to his entry into Japan. (2) A country in which he
once resided before his entry into Japan. (3) A country to which the port,
where he boarded the vessel or aircraft departing for Japan, belongs. (4) A
country where his place of birth is located. (5) A country to which his birth-
place belonged at the time of his birth. (6) Any country other than those
given in the preceding items.”

* Ibid, Japan Immigration Act, Art. 53(3)

“3. Except for cases where the Minister of Justice finds it considerably
detrimental to the interests and security of Japan, the countries provided for
in the preceding two paragraphs shall not include the territories of countries
stipulated in the Refugee Convention, Article 33, Paragraph 1.”

" Supra Note 397, Refugee Convention, Art. 33(1)
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(Extradition Act of 2004) 11731 3 335A 2 MNUAIIYAAR
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“1. No Contracting State shall expel or return (“refouler”) a refugee in any
manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality, membership
of a particular social group or political opinion.”

*® Supra Note 486, Nigeria Report, para. 155

*? Nigeria Extradition Act [Nigeria], Art. 3(2)

“(2) A fugitive criminal shall not be surrendered if it appears to the Attorney-
General or a court dealing with the case (a) that the request for his surrender,
although purporting to be made in respect of an extradition crime, was in
fact made for the purpose of prosecuting or punishing him on account of his
race, religion, nationality or political opinions or was otherwise not made in
good faith or in the interest of justice; or (b) that, if surrendered, he is likely
to be prejudiced at his trial, or to be punished, detained or restricted in his

personal liberty, by reason of his race, religion, nationality or political opinions.”
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®° Supra Note 12, CAT, Art. 2(1); Supra Note 13, CED Art. 3

“Each State Party shall take effective legislative, administrative, judicial or
other measures to prevent acts of torture in any territory under its jurisdiction.”
%% Supra Note 141, CAT Handbook, p. 123.
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