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Executive Summary

The right to form and participate in a political party is an
essential part of democracy, as guaranteed by Article 20 of the
Universal Declaration of Human Rights. However, history shows
that political parties have been abused to undermine democracy
too. Political party dissolution is a well-known mechanism of
militant democracy, an idea that originated in interbellum Europe
in response to the rise of fascism. Party dissolution has then
been adopted across the globe, to protect newborn and fragile
democracy but its coercive nature leads to an accusation of
jeopardizing political rights as well. There are growing evidences
of an abuse or exploitation of party dissolution to silence critics

of authoritarian leaders under the pretext of militant democracy.

Recently, Thailand has been expanding its law on political
party dissolution in hope that the harsher law would deter

electoral fraud and install genuine vibrant democracy. News of



party dissolution never disappear from public attention. The
Constitutional Court dissolved a number of major parties, which
allegedly led to severe political instability. Under the 2017
Constitution, the 2017 Organic Act on Political Party dissolved
two parties, Thai Raksa Chat and Future Forward, in highly
controversial constitutional cases. The question is whether party

dissolution helps or hinders Thailand’s democratic consolidation.

Experiences from Germany, Spain, Turkey, Hong Kong,
and Cambodia brings about interesting insight into how political
party dissolution has been implemented in different context. The
outcomes are mixed. While Germany and Spain are considered
successful in defending their democracy, dissolution in Turkey,
Hong Kong, and Cambodia, those outside the Global North, are
less fortunate. Dissolution weakens the quality of democracy.
From these cases, the success of failure of party dissolution in
safeguarding democracy should be considered according to four
critera. First, party dissolution must result in defending rights and
liberties, not deterioration of which. Second, an act which leads
to a dissolution must be a violent act committed or explicitly
accepted by that party as a whole. An advocate for a regime
change by a peaceful mean should not trigger a dissolution.
Thirdly, procedural fairness must be ensured. The law is clear
and specific. A case must be decided by an independent and
credible judiciary. Finally, the law governing party dissolution

must be democratic.

17
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Thailand’s Organic Law on Political Party fails the above
test. Since 2006, more causes for dissolution have been added but
most of them are concerned with minute insignificant technical
details. Wording are written in an obscure and ambiguous style.
This ambiguity allows the Constitutional Court undue liberty to
expand the law at its will. The punishment is disproportionately
harsh compared to an offense. Lastly, these laws are drafted
under the undemocratic regimes of the 2006 and 2014 coup
d’etats. They lack public participation which affects both their

content and legitimacy.

The Constitutional Court has never seriously determined
what exactly is an act overthrowing the democratic government. The
court did not try to establish whether that crime was committed
by the party or an individual. Moreover, the court was quite

careless in upholding procedural integrity of trials.

Finally, the Constitutional Court did not consider a party
dissolution as a measure of the last resource. Dissolution happens
frequently. Thus, party dissolution has transformed from a defensive
mechanism to a political weapon to break down dissenting parties.
As a result, the Thai society has lost pluralism of political ideas.

It is used to threaten dissent voices into silence.

In sum, Thailand’s law on a political party dissolution
is not in accordance with militant democracy and is undermine

liberal democracy.



This research proposes a two-pronged solution to
improve the political party dissolution law. First, the law must be
amended. An offence that constitutes a party dissolution must
only be prescribed at the constitutional level. That act must be
a serious attempt to overthrow a democratic regime carried out
on behalf of the party. The punishment must meet the principle
of proportionality. Other insignificant threats can be punished by

less severe measures.

Another issue is an implementation of the law.
The Constitutional Court must realize the seriousness of the
measure. Moreover, it should show to the public that the court
truly understands the essence of militant democracy, its pros
and cons, as well as experiences beyond a few European nations.
A decision must be prepared and present in the most professional
style possible. A trial must strictly follow the standard as set in the
2018 Organic Act on the Procedure of the Constitutional Court.
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' See ‘Universal Declaration of Human Rights at 70: 30 Articles on

30 Articles — Article 20" Office of the High Commission on Human Rights
<https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?News-
ID=23954&Lang|D=E>.
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® Angela K. Bourne & Fernando Casal Berota, ‘Mapping ‘Militant Democracy’:
Variation in Party Ban Practices in European Democracies (1945-2015)°
(2017) 13 European Constitutional Law Review 221, 225-226.
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" Article 20, Universal Declaration of Human Rights.
¢ Article 22, ICCPR.
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' See Larry Diamond, Developing Democracy: Toward Consolidation
(The John Hopkin University Press 1999) 96-97.
' See Kim Lane Scheppele, ‘The Party’s Over’ in Mark A. Graber et al

(eds) Constitutional Democracy in Crisis? (Oxford University Press 2018).
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Pramdan1sUFiAnTaaa Louis de Saint-Just Buduamwoussau
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no liberty for the enemies of liberty)'®

Qﬁ%ﬁﬂ%’ﬁﬁﬂ militant democracy awfufiunsnats fe
Unigaansv1neesiu win Karl Loewenstein §l4%Inag se1ing
shaasasilaniisaesnialuglsy Loewenstein 3eléifudsedndney
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FuImEEesTUsafuioosuIBuEnnns militant democracy'’

' Jan-Werner Muller, ‘Militant Democracy’ in Michel Rosenfeld &
Andras Sajo (eds) The Oxford Handbook of Comparative Constitutional
Law (Oxford University Press 2012) 1253.

" Karl Loewenstein, ‘Militant Democracy and Fundamental Rights,
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I, 1" in Andras Sajo (ed), Militant Democracy (Eleven International Publishing
2004), 231-262.

® paul Cliteur & Bastiaan Rijpkema, ‘The Foundation of Militant
Democracy’ in Afshin Ellian & Gelijn Molier (eds) The State of Exception and
Militant Democracy in a Time of Terror (Republic of Letters 2012) 232-233.
¥ 1d, 233.
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2 Muller, Militant Democracy 1254.
' 1d, 1258.

39



JourniMsUuvAUBwWS:s 15U tdaUs:NoUSTSSSUUYINAD8WSSANSLIETDD w.A. 2560 :
AnuinscdnsguwssAMSLdDVdULUDYUIDINMISNSIMADIUNQ

40

anaanenafuresaAniduiiuguesnsliavEiasnm
Usppulunisuansoan waznisidenss Tnglidiideaufnsiu
susuiuluausdondsogieduiian dnwde shluuisaanudn
W wwiAnaTiuayugunallendmisgningu

ANDNNAINAIENALIN INTIZLTIENTENINEVITON U T
Auuszsulsenuudesiuseseananniule mlduas winliena
o3ueluuIRnNAINISEuadsuasenILwIARNsITe By
ag14ls Nsgunssa inans deulifivena LavwInANYBUSIIY

Van de Bergh wengnunoumia uiiiuaA1asu1efsdnuuy
vosUszsulaein aunsaudlugeuusudiesiaiaus (self-correcting)
Usssulnessseginunisidenaautussesmuseauisgossuygimun

P 4 v A Y] v & N
Weolszrvudenddoniall Ussvrvusunadnsainnisidones
fewavdnaulaludladionsidendsesmtanis Usvnaudaduis
Y | Y a YU a a U 22
ildulaideuavdnaulaluaubieniu

wzaziu lussueuuszsulng UseinyuagiiongaunIsol
nadledaild nsuiissansnsoudilie nssilesdidEnsansswaton
uanesaIngaNnsaldu elafiuszanvudenmianssiunatiouudn
wigenlionaudlvdsiinueadonlulddn eszuunisunases
Wasunnuszadulagluidumiansuds wdanisdenlsiusiune
Tz waansduganaulauleuelagliseddladiiaulads
Van de Bergh i/iumnsaiu Loewenstein 31 swayii wsAnsdios
Aduufindfulszadulneddiienslisueunaliidiseg®

# Cliteur & Rijpkema, The Foundation of Militant Democracy’ 243.
? 1d, 244.



Unngvisnesgsssuynysmateves Loewenstein 8nau
PN a 9 = oo Lo Y Yo ¢
Mauswufnpaeadaiy fie Carl Schmitt FaSenTodlisguratauns
Tiguagnidugunssaund waznssarauilafas ds Schmitt Wi
Wulfindaeuszvddlaeands winisnsziidudadundnnis

=Y I 1 1 a [y} = <)

equal chance visan1slilaniannauineginisuiu Fadu
wanNsugILYeasEesTuYa s

Schmitt Timanaaduayun1saslandnnissgessuusy
Lﬁa%’ﬂm%’gﬁﬁwmmﬁqﬁ A9 WIMENTENINUAUYDITTIITUYLY
(constitutional core) ne Schmitt vanedatiomanszussnisinauls
Faui (original decision) Fsrmuannasmnoenslumineniadoniu q
Na119819478 Aig Schmitt WATLAUAAYTD IR Y3BdRANYAITD
szuau%’gﬁiimgmﬁu 9 Schmitt wan constitutional core 88NN
positive form Famnefisngranesgsssuyyaednualdnys Schmitt
Wuhluwaisiiy positive form fi Sgosuyaylauns Uy constitutional
core Y035 TUSINTIzayIalnsIAnilleai i udng iy
constitutional core Hutugdrunald nsrulafisrunagnidugnldly
Lﬁa%’ﬂmLLfiuw%a%ﬁyaunmsuaa%'gﬁﬁugag RO ERHITBIGE
fdeousssney”

:’/ a < ~ 2
asnulanasiasadulanuignssusaunsiivndlandes

a P U e v & a ¢ W aa
Fouinwiuinnuluehevesgaunsalinguasniadas Fadsnedin
wywivansduauauly vualdmyuasulvdoaueyuseysdlag
Uaatupuesliuuiitnnindslu vasasasulaniiand wasuingiuan

* Carlo Invernizzi Accetti & lan Zuckerman, ‘What’s Wrong with Militant
Democracy’ (2017) 65 Political Studies 182, 185.
25

Id.
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* Muller, Militant Democracy 1262-1266.

? Samuel Issacharoff, ‘Fragile Democracies’ (2007) 120 Harvard Law Review
1424-1451.

*® Anna Luhrmann & Staffan I. Lindberg, ‘A Third Wave of Autocratization
is Here: What Is New About [t?” (2019) 26 Democratization 1095; Mark A.
Graber et al, ‘Introduction’ in Greber et al, Constitutional Democracy in

Crisis?.
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# Kim Lane Scheppele, ‘Autocratic Legalism’ (2018) 85 The University
of Chicago Law Review 545; David Landau, ‘Abusive Constitutionalism’
(2013) 47 University of California, Davis Law review 189.

* Boris Johnson (2019-present) and Donald Trump (2016-2021).

*! ‘Germany’s AfD: How right-wing is nationalist Alternative for Germany?’
BBC (11 February 2020) at <https:/Ammw.bbc.com/news/world-europe-37274201>
accessed 11 March 2021.

*2 Muller, Militant Democracy 1253.
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* Accetti & Zuckerman, ‘What’s Wrong with Militant Democracy’ 187-188.
> 1d, 188.
* Anika Moroff, ‘Party Bans in Africa — an empirical review’ (2010) 17

Democratization 618.
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* Issacharoff, ‘Fragile Democracies’ 1451-1452.
" Muller, ‘Militant Democracy’ 1267-1268; See Accetti & Zuckerman,
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© |ssacharoff, Fragile Democracy 1452-1453.

' Accetti & Zuckerman, ‘What’s Wrong with Militant Democracy’ 195.

** Tom Ginsburg & Aziz Hug, ‘Democratic Erosion and Militant Democracy’
International Journal of Constitutional Law Blog (18 October 2018) at
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The American Journal of Comparative Law 109, 112-114
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“1d, 125-142.

" 1Usmq Dressel, Judicialization of Politics.

* Hirschl, Toward Juristocracy 167-168.

* Tom Ginsburg, ‘Constitutional Afterlife: The Continuing Impact of
Thailand’s Postpolitical Constitution’ (2009) 7 International Journal of
Constitutional Law 83, 83-84.
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*® See Duncan McCargo, ‘Competing Notions of Judicialization in Thailand’
(2014) 36 Contemporary Southeast Asia 417, Duncan McCargo, ‘Readings
on Thai Justice: A Review Essay’ (2015) 39 Asian Studies Review 23.

** 1UsAg Eugenie Merieau, ‘Thailand’s Deep State, Royal Power, and the
Constitutional Court (1997-2015)’ (2016) 46 Journal of Contemporary Asia 445.
%2 David Landau and Rosalind Dixon, ‘Abusive Judicial Review: Courts
against Democracy’ (2020) 53 UC Davis Law Review 1313.

** David Landau and Rosalind Dixon, Abusive Constitutional Borrowing:
Legal Globalization and the Subversion of Liberal Democracy (Oxford
University Press 2021).
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** Anika Moroff, ‘Party Bans in Africa — an empirical overview’ (2010)
17 Democratization 618; Matthias Basedau et al, ‘Ethnic Party Bans in
Africa: A Research Agenda’ (2007) 8 German Law Journal 617; Kent Roach,
‘Anti-Terrorism and Militant Democracy: Some Western and Eastern

Responses’ in Sajo, Militant Democracy.
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*" Victor Ferreres Comella, ‘The New Regulation of Political Parties in
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