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Confucian Manifestations (World Scientific Publishing 2003) 67.

8 grdududann Aemeinaidensdldniu wise DPP §an50935U1a wavilunssaasu 3

139U (Prachatai, 17 Un51AN 2567) <https://prachatai.com/journal/2024/01/107667> 184

o 18 nsnaem 2567.

47


https://prachatai.com/journal/2024/01/107667

2.2.1 AIAAIIUVBIAIATISITUYYAIAUN 261: n15Yn1elugn9a31981u1a
anUunsgsssuyyvesdssuldniulussuunguang

o o o A = 3 o A Y o Y R
ANRAINUANNUN 261 Nﬂi%lﬂu‘ﬂﬁyjﬁqﬂ{]ﬂm']ﬂﬁaﬂ%ﬂ']am@ﬂ@ﬂ'ﬂll ‘lﬂLLﬂ YFLLAUNIT “UFIAN

a wva v

aundnaanifildsumadendaiion n 1947 a AuusuiuiemnazanssooguiiRndildnaenly
Taglifosdinmadondslmiviels” 17 Wostu mafuduihmadiinisdardfanuddud 31
anssuszRusendyiuduaeuiiafadn nmsliusimau@nesanieglusumisioluulinszveinuag
Augaasliudanuisssauygaunitazdalidnadenddlnldfadudsisidudensseliszuy
mMsutsuensmnaseniiiu 5 demeldsgsssuygannsadisiegsiold vienandnionis malud
Aanuddiudl 261 biwdifesliufiasuunAnsiunaantunigsssuygyvesiaurniy uazdsie
$N¥I81UNAVRINTIA KMT L1l 31e°

ae9lshiA masgessuyldfanuseluinffnuadui 31 Sgessuyey ROC wazundayel®

A

A1 1 mlseygaliaundnasaniaunsaiseiuniseyllaglideudendddui assiudin ma

Y 5 e °o W a v = v & @ = Y
Wiugisnuddguesnisilalonaliuszevu @eazvoududeisivuldniu) aunsanansasn

[

Feandusvasnuiiunsidrluddnlunisesnuuussuusyssruyavewmu'® udvnziedty man

[y

Us
Y

1n1sidendantennuRuIuiaruadudaillenadululslumnuduase nsidendsazifindulen
' = « a 9 1« . 9 O ga A A Y O o [y
wiwile “@randasy” (“free territory”) Hufreiuiiveunigldniuuazinivlngsey Madsuausy

AU Tu9399101957 26 109555IIUY Y ROC FaninuneddUsznoueady s unagflid o

UsENauUMeEWIuINY1ITU 7ikun Naslniie yunqudes ¥13uliuneia waznquans Saegluyd

Y

De

“lyjpraldusAulaegna@un” (“not entirely applicable at the present time”)!® @@mugiuil
avvieuliiuimaiudtnssuaienfosszansulagluny “ynildniu” nasrausousuinundydh
W51 26 LavviouanTnaeNunaswesduvan1dusgsssuyy nelasysssuyy ROC Tuvaie

=i v wa Y A Y = = o & v DV a I 1%
AN 20 unUnyalAvessgessuyneliussuuniandndudeddasu “msiaulninigld
USunmmnedaniudsivdeuly” 8 aaving analeaslisgualy “davihununisiiangay” Magd1une

TinsidensauBnasan1ga G uunuunsuuis “oanendass”aunsafiniy madadsli

" Judicial Yuan Interpretation no.261:

https://cons judicial.gov.tw/en/docdata.aspx?fid=100&id=310442 (translated by Translated by

Nigel N. T. LI) ualusagiifomeinnuaingnadad

180 Ginsburg, Judicial Review in New Democracies, 146.

81 po Jen Yap and Chien-Chih Lin, Constitutional Convergence in East Asia (Cambridge
University Press 2022) 139.

182 {45 Iure IMANAYEINIAAIY (reasoning) YaFARNEINUT 261,

185 Ginsburg, Judicial Review, 146.
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8 | ypnauesnnsAAIL (reasoning) YesFARIMEIRUT 261.

81 in, ‘We the Taiwanese People’, 189-190.

186 311m57 1 veauntayeiAfisfald@nin “The electors of the free area of the Republic
of China” <https://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=A0000002>

87 Doyle, ‘Populist constitutionalism’, 174; Lin, ‘Law and Politics’, 129, 137-138

188 395151 2 vasunTeyaiRiandy :

“The president and the vice president shall be directly elected by the entire
populace of the free area of the Republic of China. This shall be effective from the election
for the ninth-term president and vice president in 1996. The presidential and the vice
presidential candidates shall register jointly and be listed as a pair on the ballot. The pair
that receives the highest number of votes shall be elected. Citizens of the free area of the
Republic of China residing abroad may return to the ROC to exercise their electoral rights
and this shall be stipulated by law.

Presidential orders to appoint or remove from office the president of the Executive
Yuan or personnel appointed with the confirmation of the Legislative Yuan in accordance

with the Constitution, and to dissolve the Legislative Yuan, shall not require the
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countersignature of the president of the Executive Yuan. The provisions of Article 37 of the
Constitution shall not apply.

The president may, by resolution of the Executive Yuan Council, issue emergency
decrees and take all necessary measures to avert imminent danger affecting the security of
the State or of the people or to cope with any serious financial or economic crisis, the
restrictions in Article 43 of the Constitution notwithstanding. However, such decrees shall,
within ten days of issuance, be presented to the Legislative Yuan for ratification. Should the
Legislative Yuan withhold ratification, the said emergency decrees shall forthwith cease to be
valid.

To determine major policies for national security, the president may establish a
national security council and a subsidiary national security bureau. The organization of the
said organs shall be stipulated by Llaw.”
<https://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=A0000002>.

8 Lin, ‘Law and Politics’, 130, 138.
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0 Jiunn-rong Yeh, ‘Beyond unconstitutionality: The public oversight of constitutional

revision in Taiwan’ in Abeyratne and Bui (eds), The Law, 158.

[V
v

191 é’m%’uﬂmmﬂy’ﬂu@aﬂizmuLLazL%aﬁamsuaﬂﬂmtﬁlmﬁmLﬁm%’gﬁiiuymmw 5 see Ibid
155-156.

192 David KC Huang and Nigel NT Li, ‘Unconstitutional Constitutional Amendment in
Taiwan: A Retrospective Analysis of Judicial Yuan Interpretation No.499 [2000]" (2020) 15
University of Pennsylvania Asian Law Review 421, 424.

9% dmsufianitluvesnisdavindnesiomasgsssuyamnatiu see lbid 431-440.

194 5 U.S. 137 (1803).
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> Judicial Yuan Interpretation no.499:
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Kuo and Hui-Wen Chen) [@u holding]; Chang, ‘“The Constitutional Court of Taiwan’, 655.
196 Judicial Yuan Interpretation no.499, 5.
Y7 Duke, ‘Can the people’, 807.
1% Judicial Yuan Interpretation no.499, 5, 18.
199 Roznai, UCA, 137.
20 Judicial Yuan Interpretation no.499, 4-5.
1 |bid 15.

292 Yeh, ‘Beyond unconstitutionality’, 156.

52


https://cons.judicial.gov.tw/en/docdata.aspx?fid=100&id=310680

ANTUNUYRIE VAR malananu NswAlULLANSFesTYAnYLIT o Tniy
wanmsuszasulpauaziioidunisuiluinfusgsssuygiliveudesgossuyy?™

nanbinsiign lwvaenadnnua1dun 261 YreymalidiunaaniuuszsssuugyvesUiwy

o o A

lanTugnanvudulussuunguang Aaauanun 499 laveinuiwagyinliunniiasninas

v
[y Yawv @ 1 o A v v A

luanlussuungmunevesldniungsn.a.1991 NdAyANLITEWLIARANUNEIUTALEDNARD

v Y

fudeauufgIuNUgIUYeINITauUAUAMTINgUingMIY * Ndineanuilaainngul UCA vessouly

dgaumfanunsntedliiudesiuszneufiaunsaihlUldiewmun nsoumnudnlmg uinguuiy
+ ituseAnsamunngdu

= Y o v v Qv a a = =

2.3 uniauannlaniulugruzainaziounisusuldnsauanufnlanguefnguang < 9

afineananliainnges) UCA vassawly

(%
o Ly

WUeeiu AAAUEIRUN 499 danndeIiunTINEYaulIAntuTUlANIaSTsITUY YUY

AnnUasdadunnuaeinseuauAndmguingruie  mnunvyafvessgsssuunylaiidu

guassai v nunymawaryniulianunsonantoendsanududivesdunadguanivun

(%
va o I

Sgossuunylamenuies undyaRtugenaunisgnuiluiiudy dwiumaszsssuyyliviu undyas

o

WA 1 WeA.A.1999 (MndnsnziknuluveInsauAuAndmguengruie 9 ldldanyuves

[ =

a Y | v wa o § v y = . a  a
nged] UCA) ilusegivasuntayalAsedusgsssuyg iy “Uiwn” sulunaidiosnuiinsadnsly
mMsUFulseAsuLUassgsssuyggn “ndu” (subsumed) liegneldinueyuiavessinsdu (U

AaNTIANITIEI09)? wazniiansanliandegaduludn Afauvesmaduiunisudlagdauinnis

a v wa o = & 5 = a I3 & a o
YNLANUNULYEURNVIAINT 2 FUUULATDINDVUB ALY 19"’1L%ﬂIUﬂWiﬁOWU‘UWiz‘U@‘ULlimf\]ﬂ’ﬁL‘Uuﬁﬂ‘lﬂﬁuﬂﬁ]i

uda e nundygfnnanyhliaudnadurwisagadudunulunisuanisenduaniiues

o

Urguidnvesgunaanvunsgsssuyy Wlasunisidenddlua dudwnaiinlvinissedu (suspension)

anslunisiisuwlasigsrsuuglavondugunvanivunsssiuyyveslmusunaensegnalulaglyl

Y

iduan (perpetual)

g}

NndAmNEIRUT 499 ndiansaduaniseldlfBnindmsumasssssuyalduiu daum
¥33g555uYRy ROC Idrwafuvuisvnazaursagnuiuugauasuudadldfudiawizlulums
fsurelilassadrsuaznislddrunsvesaantudndnlasanizsunaudluiiabusgsssuyed
ananfiutszrdulasanndedu dadu ulfarlildnaiolilnenss uimasgsrsuyygazseuitlae
ﬂ‘%menf'lmiﬂi"uﬂiqm”ww%’gﬁsiuyzyﬁauﬁlﬁaé’m’aUiﬁﬂawjuié'fwi’ummmLLamaaﬂ%ﬁwﬁiums

USulsaasuudasigessuyalamenuadlaensainngstu @dedunislygunsanvunsgsssuye

203 | aw and Hsieh, ‘Judicial Review’, 208-209.
204 Judicial Yuan Interpretation no.499, 18.

205 Huang and Li, ‘Unconstitutional Constitutional Amendment’, 424.

53



'
Y

nAgniludnuugNlnalAgaiugmUguan 1S TTIYNINNIANNABIR L TUN TR WE LY (11U

]

Adoafvyuwian®) iunsiwasuwassgssaygiiannis® nmsnsyafifiaiy - pdsil 6 uas
adsdl 7 iR RnmudutulamedsTsuyyuuudaulaniatulumaUfod nanfe anuliivela
vosdanusonsudlufindusgsssuynyaiad 5 Wadaussnasuliaivruismnideseyiifinisudly
dufusgsssugaeded 6 lunaflemilafeundinniimasssssuygiiminnuddui 499 laens
uilufudnsgossuyneien 6 fnaananiugvosadvrusisninnniaduanitunns (Fenaves
msuftliundygAdinsn o Wen.a.1960) iduanflasUssquiuamzeuiidosionsannisudle
g Iy fesn Iuﬂ’l'iLLfsﬂ,sULﬁu@u%lgﬁiiuwigﬂ%ﬂﬁ 7 \ilon.#.2005 FadunsmsundaydA

LAY @ ASsagn adyiwisdlagnenidneg1an135eg1901s tnsunUyaAiudy o laleu

aa v L%

gunveulRvalaUoRN lULLANSTTIN Y veaiv v LR Tkan 1 IATaR wasivualigiians
dened (Uservu) mﬁammmm@aizLﬂugﬂﬁé’mmﬂ’wiasﬂ'aLauaéﬁ’mé’mhumiaamﬁmﬂi%’mﬁzog

MNMANM TN IUALUANSEETTYYATIA 5 AuiamsudluiiuAussssuyyassn 7 smeasasy

a

loaluldviu msanfiunisuiudsedaunigsssuyylngandensinsuasiSAnvansauauAnis

o/

nufnguisng 1 Yredesiuiiliiausngnisalnsudlunuiusgsssuyyliveudiesgsssuysy

U v

]
o a o w A

TuyaueAmfauadun 499 asvisuninnisinseuanuAngangufngving 9 gninluusy

14 Fdauadu 261 Weolglvindulunumuauuigiuiugiududiuielinsaufinaiaiunsn
Usuldlasgnadivszd@nsan mdanudsznisudadodylanansunindszansnaimesenisusuld
a a =~ 1 ildgl 1 a dy av v o o
nsauANNAMGINgenguNie 1 1aluladusg AuanuAgiunugiua ladnaualuuni 2
TnglannzausfgudidielulIAnduvaalusgsssuyauuueniiey

ﬂmz;ﬁ{]’aﬁ’%meﬂﬁl,ﬁulﬂLL%@dﬂﬂﬁ&ﬂé’ﬂﬁM%’@LL?fﬁLLazﬁ”mEJ'i'mﬁ’wumémwamﬂm

Y

)

S5TIUYADIUTENNT S¥NINeR.A.1949 Taa.m.1991 wlivnldniuvasidinlunanuduaiads “dn

YRR

206 See Duke, ‘Can the people’, 809.

27 Law and Hsieh, ‘Judicial Review’, 210.

208 41997 12 vesundyalAiiudin

“Amendment of the Constitution shall be initiated upon the proposal of one-fourth
of the total members of the Legislative Yuan, passed by at least three-fourths of the
members present at a meeting attended by at least three-fourths of the total members of
the Legislative Yuan, and sanctioned by electors in the free area of the Republic of China at
a referendum held upon expiration of a six-month period of public announcement of the
proposal, wherein the number of valid votes in favor exceeds one-half of the total number
of electors. The provisions of Article 174 of the Constitution shall not apply.”
<https://law.moj.gov.tw/ENG/LawClass/L awAll.aspx?pcode=A0000002>.
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22> Neo, ‘Malay Nationalism’, 97-98.
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229 See Andrew Harding, ‘Constitution-Making and Autochthony: The Constitution of
the Federation of Malaya 1957’ in Bui Ngoc Son and Mara Malagodi (eds), Asian Comparative
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State (Cambridge University Press 2018) 53.
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Press 2014) 159.
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2 1151 8(2) Ye9IFEITUYLY A.A.1957:

“(2) Except as expressly authorized by this Constitution, there shall be no
discrimination against citizens on the ground only of religion, race, descent, place of birth or
gender in any law or in the appointment to any office or employment under a public
authority or in the administration of any law relating to the acquisition, holding or disposition
of property or the establishing or carrying on of any trade, business, profession, vocation or
employment.”ldsne 198 ¢ 7UNs §53554U, YN

<https://www.jac.gov.my/spk/images/stories/10_akta/perlembagaan persekutuan/federal co

nstitution.pdf>.
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260 3m31 8(5) veeIgETIUYEY A.A.1957:

“(5) This Article does not invalidate or prohibit— ... (c) any provision for the
protection, well-being or advancement of the aboriginal peoples of the Malay Peninsula
(including the reservation of land) or the reservation to aborigines of a reasonable proportion
of suitable positions in the public service;”.

261 17951 153 UB43TETIUYLY A.A.1957:

“(1) It shall be the responsibility of the Yang di-Pertuan Agong to safeguard the
special position of the Malays and natives of any of the States of Sabah and Sarawak and the
legitimate interests of other communities in accordance with the provisions of this Article ...

(3) The Yang di-Pertuan Agong may, in order to ensure in accordance with Clause (2)
the reservation to Malays and natives of any of the States of Sabah and Sarawak of positions
in the public service and of scholarships, exhibitions and other educational or training
privileges or special facilities, give such general
directions as may be required for that purpose to any Commission to which Part X applies or
to any authority charged with responsibility for the grant of such scholarships, exhibitions or
other educational or training privileges or special facilities; and the Commission or authority
shall duly comply with the directions.”

%62 17951 152(1) ¥e33FeITUYLY A.A.1957: “(1) The national language shall be the Malay

language ...”

68



(A) wanNT Sgessuygyldmuualimaudaanuiy “mawszdaniug” uwifildiiun

Tassasanisunasesliduigdaan®®® msldnvuiadiduiia msiduliomaudaain uaznsdaie

o

(1) SyeTsuyMvuAlAiUTInEIEUNATE (Fasu 5191 (S3Uvda) nesdseye Sgwnioud

<9

= f & Y & a dAu v & & <264
GU‘U‘UﬁiillLuﬂlllnLa?JLUUGU@WmGU?QVligﬁiﬁiJHQﬂﬂjUﬂsﬁjr]uﬂﬂai@L'U‘L!‘SU'TJN'WLa?J

a [

) manAsunyudsuiunn 5 YUumssiurisauRangEe SRz

9

nsiruabimaudaaudumauUszdaniusuarnsivualiussaganunanuaeu

funn 5 VUumseiundsauianse s uaiinaliyanaiiasdusseiunisssyvvessgioudu

q 3

YU NAgYaF UYL FeidedruigliviAnusunadaiunsanivaunabnnisua luii iy

(%
LYY

SyosTuyaasdugs (veto) Mawdluiiuiusgsssuyyiinaanvoulendns wasrdnsiavueiiyns

[ 1 [

loglanizany (N) ke (1) MINAANTARIUNEIAG 159 veesgessuyny®’ undydRfnaiimmvuali

263 411m51 3(1) ve3geTIUYLY A.A.1957: “(1) Islam is the religion of the Federation; but
other religions may be practiced in peace and harmony in any part of the Federation.”

%64 31m31 160(2) ¥893§5550UY A.A.1957: “(2) .. “Malay” means a person who
professes the religion of Islam, habitually speaks the Malay language, conforms to Malay
custom”

265 31151 32(3) v993FEITUYNY A.A.1957: “(3) The Yang di-Pertuan Agong shall be
elected by the Conference of Rulers for a term of five years, but may at any time resign his
office by writing under his hand addressed to the Conference of Rulers or be removed from
office by the Conference of Rulers, and shall cease to hold office on ceasing to be a Ruler.”

26 J A.M. Caldwell, DUSTUR: A Survey of the constitutions of the Arab and Muslim
States (Brill 1966) 111.

267 11957 159 UBI3FEITUYLY A.A.1957:

“(1) Subject to the following provisions of this Article and to Article 161E the
provisions of this Constitution may be amended by federal law.

(2) (Repealed).

(3) A Bill for making any amendment to the Constitution (other than an amendment
excepted from the provisions of this Clause) and a Bill for making any amendment to a law
passed under Clause (4) of Article 10 shall not be passed in either House of Parliament
unless it has been supported on Second and Third
Readings by the votes of not less than two-thirds of the total number of members of that

House.
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(4) The following amendments are excepted from the provisions of Clause (3), that is
to say:

(a) any amendment to Part Il of the Second or to the Sixth or Seventh
Schedule;

(b) any amendment incidental to or consequential on the exercise of any
power to make law conferred on Parliament by any provision of this Constitution other than
Articles 74 and 76;

(bb) subject to Article 161E any amendment made for or in connection with
the admission of any State to the Federation or its association with the States thereof, or any
modification made as to the application of this Constitution to a State previously so admitted
or associated;

(c) any amendment consequential on an amendment made under paragraph
(.

(5) A law making an amendment to Clause (4) of Article 10, any law passed
thereunder, the provisions of Part IlI, Article 38, 63(4), 70, 71(1), 72(4), 152, or 153 or to this
Clause shall not be passed without the consent of the Conference of Rulers.

(6) In this Article “amendment” includes addition and repeal; and in this Article and
in Article 2(a) “State” includes any territory.”

268 417m51 38 YDI3FEITUYEY A.A.1957

% Harding, The Constitution of Malaysia, 126.
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