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Abstract

The theory of I'acte de gouvernement is a public law theory
which states that the judiciary must not take jurisdiction over cases
related to political or policy matters deemed as best suited to the
political branches of government, namely the legislature and the
executive. This research seeks to reassess the scope and limitation
of the normativist approach to the study of /'acte de gouvernement
in contemporary Thai literature, which aims to propound formulas
and normative criteria designed for its application to an individual
case. The central question is whether these formulas and criteria
proposed by contemporary scholars are in consonance with
the practical application of I'acte de gouvernement especially
by the Constitutional Court and the Administrative Court. The
answer is nevertheless negative. Not only has such incompatibility
entailed the problem of legal uncertainty and inconsistency, but

it has also rendered the application of 'acte de gouvernement

SONIAW rnJataas
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itself too rigid and not reflective to the realities of 21% century Thailand.
This study thereby offers an alternative understanding towards /’acte
de gouvernement, in particular, its core features, in Thailand based

on what its authors call ‘a constitutional escalator’.
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Contiades (Ed), Engineering Constitutional Change: A Comparative Perspective

on Europe, Canada and the USA (Routledge 2012), p 1.
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*® " David Dyzenhaus, ‘The Legitimacy of Legality’ (1996) 46 University of

Toronto Law Journal 129, pp 130, 138.
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James W. Garner, ‘French Administrative Law’ (1924) 33 Yale Law Journal
597, p 607.

¥ George D. Brown, ‘DeGaulle’s Republic and the Rule of Law: Judicial
Review and the Conseil d'Etat’ (1966) 46 Boston University Law Review 462,
pp 485-486.
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% Jan Malit, ‘Politické limity soudniho prezkumu v historické perspektive:

pfipad actes de gouvernement ve francouzském pravu’ [2017] Jurisprudence
3, p 6.

% Brown, Bell, and Galabert, French Administrative Law, pp 136-137.
Lanyoy qaﬁ@i@ﬁq@, undy, v 7.

Andrew Le Sueur, Maurice Sunkin, and Jo Murkens, Public Law: Text,
Cases, and Materials (2™ edn, Oxford University Press 2010), pp 344-345;
Hilaire Barnett, Constitutional & Administrative Law (12" edn, Routledge

2017), pp 111-118.
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¥ Council of Civil Service Unions v Minister for the Civil Service [1985]

AC 374, 417-418 [AeliazFundnan “GCHQ".
% Marcella Firmini and Jennifer Smith, ‘The Crown in Canada’ in Peter
Oliver, Patrick Macklem, and Nathalie Des Rosiers (eds), The Oxford
Handbook of the Canadian Const/tut/on (Oxford University Press 201 7) ch 6.
“  \sragiszneu uasdng gassuilny, npuaIENMITY (AN 3: THIUAY
1635, ni 182.

“ Ralph J. Bean Jr., ‘The Supreme Court and the Political Question:
Affirmation or Abdication?’ in Kermit L. Hall (ed), The Least Dangerous Branch:
Separation of Powers and Court-Packing: The Supreme Court in American

Society (Garland 2000), pp 2-3.
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“ T1sng; J. Peter Mulhern, ‘In Defense of the Political Question Doctrine’
(1988) 137 University of Pennsylvania Law Review 97, pp 168-169; Louis
Henkin, ‘Is There a “Political Question” Doctrine?’ (1976) 85 The Yale Law
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(1962), 217; T1lsneadannainlénatanniszney Alexander Bickel, The
Least Dangerous Branch (2nd edn, Yale University Press 1986), p 184; Jesse
H. Choper, ‘The Political Question Doctrine: Suggested Criteria’ (2005) 54
Duke Law Journal 1457, pp 1463-1464; Monica Claes, The National Courts’
Mandate in the European Constitution (Hart 2006), p 57.

* Karl Loewenstein, ‘The Balance between Legislative and Executive
Power: A Study in Comparative Constitutional Law’ (1938) 5 The University
of Chicago Law Review 566, p 567.
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Melvin Richter, The Politcal Theory of Montesquieu (Cambridge University
Press 1977), p 90; Montesquieu, The Spirit of the Laws (Anne M. Cohler,
Basia Carolyn Miller, and Harold Samuel Stone (eds), Cambridge University
Press 1989), p 156.
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Montesquieu, The Spirit of the Laws, p 157.
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“® J.W.F. Allison, A Continental Distinction in The Common Law (Oxford

University Press 1996), ch 5; Martin Loughlin, Idea of Public Law (Oxford
University Press 2003), p 6.
‘7 Adam Tomkins, Public Law (Oxford University Press 2003), pp 33-44.
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*®  Pierre Avril, ‘Political Question in France’ in Nada Mourtada-Sabbah

and Bruce E. Cain (eds), The Political Question Doctrine and the Supreme
Court of the United States (Lexington Books 2007), p 170.

“ Ibid. u@m’m"ﬁMm@%ﬁmmmmmmmﬁ Brexit luansia1unans
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% Mulhern, ‘In Defense of the Political Question Doctrine’, p 99.
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Andreas Anter, Max Weber’s Theory of the Modern State (Palgrave
McMillan 2014), p 41.

% Max Weber, ‘The Profession and Vocation of Politics’ in Max Weber,
Political Writings (Peter Lassman and Ronald Speirs (eds), Cambridge
University Press 1994) p 311.

% Hans Kelsen, What Is Justice?: And Justice, Law and Politics in the
Mirror of Science (University of California Press 1957), p 350; Mulhern,
‘In Defense of the Political Question Doctrine’, pp 168-169; Max Weber,
‘Politics as a Vocation’ in Max Weber, From Max Weber: Essays in Sociology

(H.H. Gerth and C. Wright Mills (trs), Routledge 2009), p 78.
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*  Hans Kelsen, Introduction to the Problems of Legal Theory (Bonnie

Litschewski Paulson and Stanley L. Paulson (eds), Clarendon Press 1996), pp
7-10; Lars Vinx, Hans Kelsen’s Pure Theory of Law: Legality and Legitimacy
(Oxford University Press 2007), p 10.

% Choper, ‘The Political Question Doctrine’, p 1470; Hans Kelsen,
Pure Theory of Law (Max Knight (tr), 5" edn, Law Book Exchange 2008), p 8.
% Aharon Barak, ‘The Role of a Supreme Court in a Democracy’ (2002)
53 Hastings Law Journal 1205, pp 53-73; Margit Cohn, ‘Form, Formula and
Constitutional Ethos: The Political Question/Justiciability Doctrine in Three
Common Law System’ (2011) 59 The American Journal of Comparative
Law 675, p 693; Shabtai Rosenne, The World Court: What It Is and How It

Works (4th edn, Martinus Nijhoff 1989), p 37.
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% B.V. Harris, ‘Judicial Review, Justiciability and the Prerogative of Mercy’

(2003) 62 Cambridge Law Journal 631, pp 632-633. lUsantlsznauiu
G. Michael Parsons, ‘Gerrymandering & Justiciability: The Political Question
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Jeffrey Goldsworthy, The Sovereignty of Parliament: History and
Philosophy (Oxford University Press 2010), pp 79-86.

26 Ibid; James I's speech in Star Chamber on 20 June 1616; Keith Syrett,
The Foundations of Public Law: Principles and Problems of Power in the
British Constitution (Palgrave Macmillan 2011), p 136.

2" Elisabeth Zoller, Introduction to Public Law: A Comparative Study
(Martinus Nijhoff 2008), pp 91-95.
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Zoller, Introduction to Public Law, pp 90-92.
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Tuszduitldenadseiilrsuaniuld? anadpudsiifatuillg
WIFNNTIANEAENABUs A UAN AW Ena Oliver Cromwel

21 The Case of Prohibitions [1607] EWHC J23 (KB); The Case of Proclamations
[1610] EWHC KB J22; Brian Thompson and Michael Gordon, Cases &
Materials on Constitutional & Administrative Law (12" edn, Oxford University
Press 2017), p 48.
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Zoller, Introduction to Public Law, pp 92-95.
*' Thomas Poole, Reason of State: Law, Prerogative and Empire
(Cambridge University Press 2015), p 26.

2 The Five Knights’ case (1627) 3 How St Tr 1.

8 R v Hampden (1637) 3 State Tr 826.
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Poole, Reason of State, pp 26-40.
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% Israel Smith Clare, lllustrated Universal History (J.C. McCurdy & Co.
1881), p 243; Philip Baker, ‘A Despicable Comtemptible Generation of
Men’?: Cromwell and the Levellers’ in Patrick Little (ed), Oliver Cromwell: New
Perspectives (Palgrave 2009), p 105.

2 {4lspeeBeuniiaseidauiilszneuiy s3uy aazWmuy,
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*"  Godden v Hales (1686) 11 St Tr 1166; Paul Craig, ‘Prerogative,
Precedent and Power’ in Christopher Forsyth (ed), The Golden Metwand and
the Crooked Cord: Essays on Public Law in Honour of Sir William Wade QC
(Oxford University Press 1998), p 73.

® lan Loveland, Constitutional law, administrative law, and human rights:
a critical introduction (4" edn, Oxford University Press 2006), p 99.

% Brinton Coxe, An Essay on Judicial Power and Unconstitutional
Legislation: Being a Commentary on Parts of the Constitution of the United
States (The Lawbook Exchange 2005), p 166; Payne, ‘The Prerogative

Power’, p 82.
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A.V. Dicey, An Introduction to the Study of the Law of the Constitution
(10th edn, Macmillan 1959), p 425; Thomas Poole, ‘The Executive in Public
Law’ in Jeffrey Jowell and Colm O’Cinneide (eds), The Changing Constitution
(9" edn, Oxford University Press 2019), pp 201-202.

®1Ibid, pp 39-40; Attorney-General v De Keyser’s Royal Hotel Ltd [1920]
AC 508.

%2 Clemens Nathan, The Changing Face of Religion and Human Rights:
A Personal Reflection (Martinus Nijhoff 2009), p 28.
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Bartlett and Everett, ‘The Royal Prerogative’, pp 13-14.
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(European Communities Act 1972) LL@&Wiziﬂ‘ﬁﬁm&lmmw%NwHﬂ‘ﬂu
A.A. 1998 (Human Rights Act 1998)

** Brigid Hadfield, ‘Judicial Review and the Prerogative Powers of the

Crown’ in Sunkin and Payne (eds), The Nature of the Crown, p 199.
%5 | aker Airways Ltd v Department of Trade [1977] 2 All ER 182, at 192.
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% Garden Cottage Foods Ltd v Milk Marketing Board House of Lords
[1983] 2 Al ER 770, at 775-776; R (XH and Al) v SSHD [2017] EWCA Civ 41.
lsaene@alsznauny s3un dasimuy, AA Miler AUMANEILIAGIGANI
LALY QA NYBNTFaNT: UNTHUINN)INIETTETINYYANTITENUIINT Y
WEN7ARUFIFN (EvinfariarnaansaBAnenat 2564), daufl 2 1aaumi 1
[T@miﬁﬁwﬁ]; Colm O’Cinneide, ‘Human Rights and the UK Constitution’
in Jowell and O’Cinneide (eds), The Changing Constitution, p 65.
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Hemme Battjes, European Asylum Law and International Law (Martinus
Nijhoff 2006), p 471.
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*® R v Ministry of Defence, ex parte Smith [1996] 1 All ER 256; [1996]
QB 517; Tom Hickman, Public Law after the Human Rights Act (Hart 2010),
pp 25-26.
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#0 O’Cinneide, ‘Human Rights and the UK Constitution’, p 65 [emphasis
added].
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#2  Andrew R. Mitchell and Minel Dadhania, AS Level Law (Cavendish 2003),
p 5.

% Allison, A Continental Distinction in The Common Law, p 72.
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ndatyaaiureigan, win 34-35 [san19ARNN]; Mark Elliott and
Robert Thomas, Public Law (3 edn, Oxford University Press 2017), pp 62.

157.
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De Keyser’s Royal Hotel Ltd.; R (on the application of Miller) v The Prime
Minister [2019] UKSC 41, [31]-[32]; Jack Williams, ‘Prerogative Powers After
Miller Tale: An Analysis in Four E’s’ in Mark Elliott, Jack Williams and Alison L
Young (eds), The UK Constitution after Miller: Brexit and Beyond (Hart 2018),
pp 41-47.
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179; Hadfield, ‘Judicial Review and the Prerogative Powers of the Crown’,
pp 214-217; Thomas Poole, ‘The Strange Death of Prerogative in England’
(LSE Law, Society and Economy Working Papers 21/2017), p 13.

% GCHQ, at 409-410.

%6 Cohn, ‘Form, Formula and Constitutional Ethos’, p 704.

%7 Loveland, Constitutional law, administrative law, and human rights,
pp 119-125.

8 GCHQ, at 417-418.
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%9 Elliott, The Constitutional Foundations of Judicial Review, p 179;

Le Sueur, Sunkin, and Murkens, Public Law, p 351.
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Poole, ‘The Strange Death of Prerogative in England’, p 20.
%! Stirn, Fairgrieve, and Guyomar, Droits et libertés en France et au

Royaume-Uni, p 60.
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[Flananann] 18ur wazsasnasasslufamadaleinslnguy ..
[54] NIFVINRLBATYYT NITLENIAGNATIY .. NTLAREUMIAIING
(“At the top of the scale of executive functions under the prerogative
are matters of high policy ...[for instance,] making treaties, making
war, ..., mobilising armed forces.”) %aﬂ’m%ﬂﬁmﬁimﬂjﬂﬂmugm
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%2 Hadfield, ‘Judicial Review and the Prerogative Powers of the Crown’,

pp 205-217.

%% Allison, A Continental Distinction in The Common Law, pp 1, 26-27.

%4 Hadfield, ‘Judicial Review and the Prerogative Powers of the Crown’,

pp 219-220.
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Ibid, pp 219-220; R v Secretary of State for Foreign and Common-
wealth Affairs, ex parte Everett [1989] All ER 655, at 660. FatafINNINEN
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%6 R v Ministry of Defence, ex parte Smith [1996] 1 All ER 256.

%7 Smith and Grady v UK (1999) 29 EHRR 493.
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‘l.l‘lfl‘ﬁ 3; John Stanton and Craig Prescott, Public Law (Oxford University Press
2018), p 217.
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atnsazlBunly 39UV AasWiUE, AA Miler TUMANEIUIAGIgAVNTALITYQA
(ugeeiganm, undi 1.
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A.A. 2015 (The European Union Referendum Act 2015)

* dmiunadlszani 1sng BBC: <https:/www.bbc.com/news/politics/
eu_referendum/results> accessed 18 October 2020.

HUUDVIKLCDMSAS:INVSIUNaTUUS:INATNE: ANVKIUUS:0MansnRUIesSIsssuyty



|342

= . ! = a | v o
Iu@ﬂ Miller ﬂ@qN‘W@LN@\?U?LMHU’]\T’NQL&@EU@’]W@Q

848 fj’]ﬁ*gm@"l,sifa’mmﬁﬂwwmmé’]mﬂﬁqﬁmm

paAa High Court
NILHYINHATE LN DYINVINADUAAIAITNANUIID DA URIBANAIN
annnelstlle Tneldanmsnadniiansldnsesmaiunanainlag
U May 1 iuqaiEnsuaesnisandnnses gy aiAlseains
glsil A.p. 1972 @efusesliussnn “ans” mundsingluussan
ngussrasannnglalinaldisiuniglussuunguanaaang
N7l aN U lUAN B AINAIIRTA T UVANNY NN T FTTHUNY
=~ v £ o ' Ava A ~ A o |
TIQNAA U TUNLWANNTU RN aARaTsEN 17 Nd1Fgunalaid
AIUNANAZITNTLIVTAIUNA AL A NTDINTENUNEATH LN DUNLAN
vrasriulinsramyAuas@nBiaTnmiingyanamainaniuses
durhaigunaseginnslins s Te AR ANINeNITINIA LT
=~ ~ & P A aea A A o oA
34P]Q’]Nﬁm‘]_lﬁﬁ‘&lLu’m’ﬂ’]mﬂlﬂ,ﬂLW@‘]J{]‘LI[E]MWNN@ﬂ?ZﬁWNMLNEQuV}

23 Aguieu A.A. 2016°%° m%Lﬁﬁlﬁdﬁ@ﬁi@é’mmﬁlwﬁ*ﬂum
PNYNEAND LN AN MU AINTZINTANUNAAILANNTLLAUNAN NN DL

ﬂQ’WNLﬁa’ﬂULLﬂZ\N[ﬂlfr’]ﬂ’]‘j‘éﬂ\‘iﬂ’]’]Nﬁ@Uﬁﬁ‘ﬁ‘N"‘]’mL"‘Wl"{qu\‘iﬁ’ﬂﬂm@\i

2 J9lspdrenailavnaquillszney s3un ﬁ@ WU, ﬁﬁ Miller n”u

NANENUIAGIGAN NEALY ATy eiTan, A7l 3 TRIUNT 1 uazLUNT 3.
TmﬂLufammuumﬂmmmmnuumfamﬂmq @Eﬁﬂjﬂ[ﬂ Nmﬂu‘lﬂumm}’l\imu
TmLuummiﬂm:rﬂﬂwu@ﬂmm@mﬂmm\mmummmﬂu"umﬁﬁm ANUNUIAE
muum‘wf-\nicuﬂiﬂWW?yiﬂ“nﬂﬂuﬁﬁmmelmwuadmﬂwmﬂ

¥% R (Miller) v Secretary of State for Exiting the European Union [2016]
EWHC 2768 (Admin).

%% Written case for the lead claimant, Mrs. Gina Miller, paras 2(2)-(3), 4-5.
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Appellant’s case, para 14(d).
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Mim@ Adam Tomkins, ‘The High Court got it wrong on Article 50°
(Prospect, 7 November 2016) <https://www.prospectmagazine.co.uk/politics/
high-court-article-50-parliament-vote-brexit> accessed 13 July 2020.
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Miller 1, para 3.
8 Ibid, paras 81-82, 87.
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The New Putney Debates (Hart 2017), p 14.
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%0 \bid, paras 42, 45-46, 49-50, 55-57.
®T lbid, para 61.

%2 Belhaj and another v Straw and others and Rahmatullah (No 1) v Ministry
of Defence and another [2017] UKSC 3.

%8 Abd Ali Hameed Al-Waheed v Ministry of Defence and Serdar
Mohammed v Ministry of Defence [2017] UKSC 2.

o4 Iﬂmamuﬁﬂ?:ﬂfﬂuﬁu Poole, ‘The Strange Death of Prerogative in

England’, pp 16-20.
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%7 Miller Il, paras 52, 58-67; Alex Powell, ‘Miller/Cherry and the Justiciability
of Prerogative Powers’ (TCLR Online, 2019), pp 31-32.
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%8 Tomkins, ‘The High Court got it wrong on Article 50° <https://www.

prospectmagazine.co.uk/politics/high-court-article-50-parliament-vote-brexit>.
%9 James Slack, ‘Enemies of the people: Fury over ‘out of touch’ judges
who have ‘declared war on democracy’ by defying 17.4m Brexit voters and
who could trigger constitutional crisis’ (The Daily Mail, 3 November 2016)
<https://www.dailymail.co.uk/news/article-3903436/Enemies-people-Fury-
touch-judges-defied-17-4m-Brexit-voters-trigger-constitutional-crisis.html>
accessed 14 November 2020.

% Duguit, ‘The French Administrative Courts’, p 403.
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2 dsunuasdunYeInmlsnenIeaLszney Eic E. Bergsten, Community
Law in the French Courts: The Law of Treaties in Modern Attire (Martinus
Nijhoff 1973), p 24.
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of Government» and the Legal Notion of Politics’ (2011) 9 Law and Politics
85, p 86.

4 Andlladuaniuniaiy \a97l 39621 aaUTI 9 WOHNAN A.A. 1867 ;
C.E. Duc d’Aumale, 9 mai 1867.
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%% Paul Duez, Les actes de gouvernement (Dalloz 2006), p 31.

Tsnenedatsznan ATIAN EmLmemqa, ‘m’;‘mzﬁ’m’m%?ﬁmml,m
ToMINMIMIRABUNTNILYINNNTTLG’, Y0 54-55.

7 \1speneBedarfiaaieresaiiiu Conseil d'Etat, 19 février 1875, Prince
Napoléon <https://www.conseil-etat.fr/ressources/decisions-contentieuses/
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les-grandes-decisions-du-conseil-d-etat/conseil-d-etat-19-fevrier-1875-prince-
napoleon> accessed 26 February 2021.
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% Brown, Bell, and Galabert, French Administrative Law, p 162.
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Courts, pp 28-29.

379

SnomwWwrnJatnas (175



176

Famdnadu andaldvan “yamaadanianaies @Fdsng
TuAd Duc d’Aumale) Geagyiliinnssiiuniaynetnwesizing
ffanssiAnatasiunnflesivetuanvilaanninasay
pnRTaufanguEng Iufunsldinamiaddadalag “Wansanann
unTtyefRwinguaneiiliienuna” Fafansananfaumnguaned
snamudaumiuiudiunafineuldifumaenzundauimns
vizald)® nareanisildsuulasilénananyinldisyuungvane
AFsAafuszULN VAN edang sivdnnuanefadaaReiuAe
witeRnmiRatuazdulrsduioaiumadies uituflaidume
flazanulaasnsnssyiniiuainnisgnasuaNATaLF AN AN
UBNANT TeRNMARLANTY Napoleon fauandliifiudngaadn
anuneFgEaNiuNITieg e “n1INTLYiININTILNa” lasendy
uwﬂtyqjﬁLMﬁgﬁﬁmgmu‘?@ﬂgmmﬂﬁiﬁ’fé’mw Faazyinley
MIAIUNIAINANITB T LNARLUBNYTBANNITATLANANNTEL
ARENYUNNLYBIANIUUITT WAAzAadldnTLUIun1INIaNITIEes

lunsmsaaaauunuetniIsnsIsaeLlnuigan™

%0 Abandon du mobile politique pour définir 'acte de gouvernement” (Conseil

d’Etat, N.D.) <https://www.conseil-etat.fr/ressources/decisions-contentieuses/
les-grandes-decisions-du-conseil-d-etat/conseil-d-etat-19-fevrier-1875-prince-
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%2 C.E, Dame Caraco, 5 février 1926, C.E. 15 octobre 1993.
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%4 C.E. 29 Septembre 1995.
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%9 Article 11 of the Constitution of the Republic of France:

“The President of the Republic may, on a proposal from the Government
when Parliament is in session or on a joint motion of the two assemblies,
published in either case in the Journal officiel, submit to a referendum any
government bill which deals with the organization of the public authorities,
or with reforms relating to the economic or social policy of the Nation and
to the public services contributing thereto, or which provides for authorization
to ratify a treaty that, although not contrary to the Constitution, would affect
the functioning of the institutions.” <https://www.refworld.org/docid/3ae6b594b.
html>
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%Y Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits

of Amendment Powers (Oxford University Press 2017), p 159.
%" Jean-Philippe Derosier, ‘The French People’s Role in Amending the
Constitution: A French Constitutional Analysis from a Pure Legal Perspective’
in Richard Albert, Xenophon Contiades, and Alkmene Fotiadou (eds), The
Foundations and Traditions of Constitutional Amendment (Hart Publishing

2017), p 321.
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University Press 2009), p 38.

186  wuUUDVIHLCDMASAS:MNMVSFUIatUUSINATNY: ANWIKIUUS:IAMaNSNNHRNESTSSSUUTY



iNaannIsNUNAalselamiindmLe e

mwﬂﬁé@ﬁuﬁwﬁuﬁ
anansnFenlaesanlen “m?Lﬂﬁlﬂuuﬂmmﬁﬁﬁﬁmum” (constitutional
change/*™ Asaziiulaan luvnanile UssdRmansananenenuania
g1unareduuTmsliegnglavanaiunagagaiuresigan
LATENUIARAINNT AABAALANNLARLLAAIABIARTILIT L 1e
UnsgufioaiaanuaeusTsauneuatdmsluans e nnang
AINAYTL NI LI T BN UN AR U AN UBINTE NN NI T a Uz
LWEQ@’]U’]‘Q'&’JNL‘VT@@V}ﬂ’]@’&’m’]ﬁ‘ﬂL@@ﬂLﬂJﬂiﬂﬁlﬁ“]‘\]@ﬂU@ﬂHmu
naldlaunietesmufinuaenazaineIuIasaLes Tt

"Luﬁml,dsglumuq UszaReansiauaRdwausanisiaaiasdll
Hudlaunnenisiies naaaauimuINIsnIssaxautaiuiading
AIUNANY BNTNANUUIAATAY Montesquieu WATNTANAINTZUL
FnawssaEans7i Napoleon LAgEONL UL AaNaviTliTEILNgaNY
N?ﬂLﬂmf{ufﬁqﬂ?mmmaﬁLﬂmmcllwu?mﬁqm@i;imﬂLs}’ﬁm
maaoaduusinguanelaelanizigassayytin el fdunee
mnﬂ@hﬂﬁﬁqﬁqm HANTANENAINANINTENWINTUATANENTIUTT
DJ%“/QLﬂ'ZQF;glé’WLa@uiﬁLﬁu’jﬂﬂ’]iﬁﬂMWE]‘HﬁLﬁil’)ﬁur]’ﬁ‘ﬂﬁ‘tﬁ’wﬂd%ﬁuq@
Tianadinaguimeliiansanmuumanuiasdsltdamnsn
a3unannauily “vadh” Mulaauulamsanndanslunsas
T09081I8INTNITIINNTTUA Aaanaulienadasdszidiuled
MIAANNMINTEVIMNNTTLNG 0 FN9aTH T MENZANFBnAGE
fupRviminaanlasuuamnaigasrayny o taanantuld nsil

398

David Beetham, Max Weber and the Theory of Modern Politics
(Polity Press 1985), p 73.
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Bui, Constitutional Change in the Contemporary Socialist World, p 16.
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Schupmann, Carl Schmitt’s State and Constitutional Theory, p 8.

HUUDVIKLCDMSAS:INVSIUNaTUUS:INATNE: ANVKIUUS:0MansnRUIesSIsssuyty



TNy loae fraving NOUNNEAINTINGIUNIAINNWINT
e SR anirnedanNmile 7 UalinnTasInudumainguung
Atlalldnsruauns iRy RvTeAUNN NI s AN HIA NS
winuatilu “Aedgurneasdszangii” (“the spirit of the

403 ° v . o 2% ° v A o wa
ANUTU Sawgny uﬂﬂgMNqﬁl@Lmqllﬂmqﬁu’]WUfyfym

people”)
va v o v aa |
nyVaNe mamummwwwmmgmumwmmﬂmgumﬂmw
v o < ~ = K% ° v A e v
lda1unatulilaNnauTiueng mnuaRasiinilluguansaan
TUARANUIUTZIN TR YiTaNa18NTauile NIzUIUNTIALAS
a ¥ = [y o = o < 404
mm’mﬂgummmmmﬂﬂmmmmmnummduﬁﬂummuuﬂ
o o [% =2 @ a aa I [
nsasIkarnIsieALlEnguanaawluganinnndy “wadn”
= ¥ L (> v v >4 o (=] ¥
AamaslsumaliganAaaInunmuInIsANLWldaasdann

ATNLATIIIRT®

%2 Savigny, The Voocation of Our Age for Legislation and Jurisprudence,

pp 28-29.

% Ioid, pp 59, 67; UTA inmunIng, @A (Anriasait 10, TAsamasing
WAZLANANTUTENAUNNTARY ASIRAANART NUNINLNFEFTTNANGRT 2552),
U 230; Manlio Bellomo, The Common Legal Past of Europe, 1000-1800
(Lydia G. Cochrane (tr), The Catholic University of America Press 1995),
p17.
“*" Raymond Wacks, Understanding Jurisprudence (4" edn, Oxford
University Press 2015), p 231; Savigny, The Vocation of Our Age for
Legislation and Jurisprudence, pp 32-34.

5 n3apt MATAY, 1redRmAanIANARTAL T, N 380-381; Susan
Gaylord Gale, ‘A Very German Legal Science: Savigny and the Historical
School’ (1982) 18 Stanford Journal of International Law 123, p 132.
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Schupmann, Carl Schmitt’s State and Constitutional Theory, p 9.
7 Ipbid; Joel Colon-Rios, ‘Judge-made constitutional change’ in Xenophon
Contiades and Alkmene Fotiadou (eds), Routledge Handbook of Comparative
Constitutional Change (Routledge 2021), p 217 [forthcoming]; Xenophon
Contiades and Alkmene Fotiadou, ‘Introduction—Comparative constitutional
change: a new academic field’ in Contiades and Fotiadou (eds), Routledge
Handbook of Comparative Constitutional Change, p 1 [forthcoming].

4% Contiades and Fotiadou, ‘Introduction’, 16.
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David Nelken, “Towards a Sociology of Legal Adaptation” in David Nelken
and Johannes Feest (eds), Adapting Legal Cultures (Hart 2001), pp 12, 26;
Eva Hoffman, Lost In Translation: A Life in a New Language (Vintage 1998),
p 273; Pierre Legrand, ‘What “Legal Transplants”? in Nelken and Feest (eds),
Adapting Legal Cultures, pp 58, 60-61.

HUUDVIKLCDMSAS:INVSIUNaTUUS:INATNE: ANVKIUUS:0MansnRUIesSIsssuyty



AdeANMNTEUANENNNNIIBINTNTEVII AN TBLAAATIITN e
\Tunnsnsevimedguna M7 Ngsssayniuslinsaiung
2RI ELTINTUUAL A BIYNATIAADLAWNARAILITNITNINTLA B
zqmqsﬁLﬁm%‘uﬁﬂﬁﬁﬁﬁ@fiﬁmmm@Qﬂﬁwmﬁ%mmﬁ@ﬂwn%mw
naluasdnisuazludinn raasaunaliiailymanulidua
wiuaulunsdfuldnannguang AngdiduazinaAneunlaain
1 d‘ le/ v d' o d‘ 1 aa >4 1 =~
doui 1 DIldNenaUAIDINNIN wWININNITIHaRe 18 lsAD
ma‘ne::vﬁwws'fgummmﬂm‘lwslﬂamnﬁmn”umﬂdﬁ'ﬂuuijm
> d‘ < 5 a ] Q"
nigassayaluanissui 21 vialuiwaelaludoun 2 lng
v o a 6 0 Aaa s o QI/ Ql' d' v

azsaunauliliiasziiAndtantuazAdaradAalnaiingadag
UUNUFIUTBINITANHINITNTLYIINNTTUIAULY Savigny n19il
ANUZEANEATBNALLUNITEUAINANIITRINANTUASH TILAALND
anailads NIl unm “mqm@u@ffmﬂguuw" LAZHA “ANNTRLIGITN”
%aﬁ’mumgﬂu:ummmiﬂi:ﬁﬁmq’?gm@qu?ummﬂqﬂiziﬁmfamf
nuansamuieidugulunisneuAININAINaY TuzIAELY
AzrIdsffaziauanunidlunisdiudssuniyaAnnnue
N7 ANUIAAIA AADAAULNDLANITANLUNITIBINELFUITH
N1IATIAABLNNARIMNzaNLATTaLsTTN N aNAU gaving
| P @ v v P [ ° Ace £ A ¥
AU 3 azifludamiugainginaafasnITUINas U ATl
AnENAaYan




1. UDv818vlAsvdasivnivnnkulg uazuave
mumistipvta:doauAtdudadnuanivovs:uu
AnKUIeTnenddnswacdauudnIvNIsGAdIU
AsAs:NN1vsSgulatuds:InATNY

AR IAEAUUNTIAdETalATIaTaNg N ELAZNITLE 8-
&ernneluniludnansoisasssuunguanglnatasniluaadou
v o v ! ! A o a A = ! « 0
soeiu loun douiidmenlesiuaan Max Weber (Fandn “a1una

410

AUTDUFTINANNEITNLLLNAUAN" (traditional authority)*'® Lag

AMUNLNAANN “mmwmmm"’mmwmﬂui"gl,ﬂmﬁﬂmi”

B 1.1 Uovol8vlasvasivnnrkuiguaznistijov-

196

JuAuMgUIOUNLEDUTEVAU “DIUNDDUBDUSSSUCNU
SSSULTEUAVIAL": SAUSSSUNISIAISWIAANUDYVA
WS:=UKINUQASE

VNBIANANBELN Y Weber TadeiTalasaaangmvane
wazmaies-deannigludouii@enleaty “erunasutausssy
ANNEITIL T NA RN ﬁuﬁmngmmmnmwLmiwéﬁ’ﬂma‘zﬁ
Fepamitla  Sdeaotnsdsanaaiadafiadieudnaazinodng
Analuadelvd @% aontunssavnEmsa’ ! eunAfuTaUsIIN
Uszinmaanannasfidnensdaloeiu “auuilssndifindesnan

410

Weber, Economy and Society, p 215.
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“7 Bjorn Dressel, ‘Thailand’s Traditional Trinity and the Rule of Law:

Can They Coexist?’ (2018) 42 Asian Studies Review 268, p 271.
“8 Anter, Max Weber’s Theory of the Modern State, p 30; Weber, Economy
and Society, p 54.

“® " Anne K. Soper, ‘Mauritian Landscapes of Culture, Identity, and Tourism’
in Daniel C Knudsen and others (eds), Landscape, Tourism, and Meaning
(Ashgate 2008), p 54.

0 gafe AUavz)a, ‘81U Imagined Communities 184 Benedict Anderson
wiB IC 189 “Agiiiu" (2552) 9 asansAalAnans 163; Benedict Anderson,
Imagined Communities: Reflections on the Origin and Spread of Nationalism
(Verso 2006), p 6; Bjorn Dressel, “When Notions of Legitimacy Conflict: The
Case of Thailand’ (2010) 38 Politics & Policy 445, p 453.

“?1" Dan Horowitz, ‘The lsraeli Concept of National Security’ in Avner Yaniv

(ed), National Security and Democracy in Israel (Lynne Rienner 1993), p 11.
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Coexist?’, pp 271-273.

“ Fndtladumnaigasanyil 28-20/2665, i 8.

Thongchai Winichakul, Siam Mapped: A History of the Geo-Body
of a Nation (University of Hawaii Press 1994), pp 5-10, 168.

5 Haberkorn, In Plain Sight, pp 4, 75.
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David Streckfuss, Truth on Trial in Thailand: Defamation, Treason, and
Lese-majesté (Routledge 2011), ch 5.
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7" Carl Schmitt, Political Theology (The University of Chicago Press 2005), p 7.
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** " Leila Brannstrém, ‘Carl Schmitt’s definition of sovereignty as authorized

leadership’ in Matida Arvidsson, Leila Brannstrom, and Panu Minkkinen (eds),
The Contemporary Relevance of Carl Schmitt (Routledge 2017), p 22.
“®bid, pp 22-27.

“®  Cf Cohen, ‘A Politics-Reinforcing Political Question Doctrine’, p 41.
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Cohen, ‘A Politics-Reinforcing Political Question Doctrine’, pp 32, 42.
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and civilian government”)*? annzaauluunfananadananieay

“ isag Tayms uaanunng, A1asgLsems (WReanu 2560), i 30-31.

' Andrew Harding and Rawin Leelapatana, ‘Constitution-Making in
21*-Century Thailand: The Continuing Search for a Perfect Constitutional Fit’
(2019) 7 The Chinese Journal of Comparative Law 266, p 270.

“? " Tom Ginsburg, ‘Constitutional afterlife: The continuing impact of

Thailand’s postpolitical constitution’ (2009) 7 |¢CON 83, p 86.
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“* Rawin Leelapatana, ‘The Thai-style Democracy in Post-1932 Thailand
and its Challenges: A Quest for Nirvana of Constitutional Samsara in Thai
Legal History before 1997’ in Andrew Harding and Munin Pongsapan (eds),
Essays in Thai Legal History: From Traditional to Modern Law (Cambridge
University Press 2021), pp 221-223 [forthcoming in May 2021]; Thak
Chaloemtiarana, Thailand: The Politics of Despotic Paternalism (SEAP 2007).

“® " |bid; Dressel, ‘Thailand’s Traditional Trinity and the Rule of Law’, p 274.
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“" ndrew Harding, ‘Buddhism, Human Rights and Constitutional Reform
in Thailand’ (2007) 2 Asian Journal of Comparative Law 1, p 13.

© Fgarsuyry 2540 (fueenals las - Ainede (Law, 13 Ra1AN 2562)
<https://ilaw.or.th/node/5426> Lﬁﬁuﬁ‘a 18 ‘Wt:]ﬂaﬂ’mu 2563; Bjorn Dressel,
‘Thailand’s Elusive Quest for a Workable Constitution, 1997-2007" (2009)
31 Contemporary Southeast Asia 296; Borwornsak Uwanno and Wayne D.
Burns, “The Thai Constitution of 1997: Sources and Process’ (1998) 32 UBC
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Charoenthanavat, ‘The Thai Constitution of 1997: A study on Protection
Rights and Liberties’ (Publaw.net, 5 February 2008) <http://www.public-law.
net/publaw/view.aspx?id=872> accessed 27 February 2021.
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