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Preiace

This book, “Participatory Process, Platform, and Practices in
Thailand and Vietnam,” is the result of collaboration between
King Prajadhipok’s Institute (KPI), Thailand and Ho Chi Minh
National Academy of Politics (HCMA), Vietnam under a Memorandum
of Understanding (2018-2020) on academic cooperation in research,
development of training programs, and other academic services in
accordance with the missions of both organizations.

King Prajadhipok’s Institute is a state organization under the
supervision of the President of the National Assembly with a mission to
undertake research, provide academic services in the form of training
programs, specialist information, consultation, and policy
recommendations, and to promote cooperation among domestic and
international organizations. King Prajadhipok’s Institute, as a leading
academic institution, presents a vision on the development of
democracy, governance, and peace to serve the public interest.

Ho Chi Minh National Academy of Politics is an agency run by
the Central Committee of the Communist Party of Vietnam, under the
direct and regular leadership and instruction of the Central
Committee’s Politburo and Secretariat. Ho Chi Minh
National Academy of Politics is considered a national center for
training programs for intermediate- and high-ranking leaders,
managers, and researchers in the field of political science. Ho Chi Minh
National Academy of Politics is also known as a national center for
learning about Marxist-Leninist Theory and Ho Chi Minh Thought.
The center provides scientific and practical guidelines on Party policies
and national law, political leadership and administration, and political
science and humanities.
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On 27th September, 2019, King Prajadhipok’s Institute and
Ho Chi Minh National Institute of Politics held an academic seminar
on “The People’s Participation in Public Policy Making: Theory and
Practice” at Ho Chi Minh National Academy of Politics, Vietnam.
Both agencies presented several research works and academic articles on
public participation in politics and public administration at the
national and local level. The seminar also provided a platform for
discussion to share related experiences and case studies from many
countries.

The results of the seminar are presented in this book. The volume
contains ten articles and is divided into two parts: the people’s
participation in Thailand and Vietnam. Knowledge, experiences, and
lessons of public participation in politics and public administration at
both national and local level are shared through this book to promote
the development in both countries.

King Prajadhipok’s Institute and Ho Chi Minh National Academy
of Politics sincerely hope that readers will find the book “Participatory
Process, Platform, and Practices in Thailand and Vietnam” useful to the
study of how policy can help promote the people’s participation in
politics and public administration at both national and local level.

(Prof. Woothisarn Tanchai)
Secretary General

King PrajadhipoK’s Institute
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Public Participation

in the Local Public Policy Process:
From Legal Mechanisms 1o Innovative
and Meaningiul Public Participation

ooooooooooooooooooooooooooooooooooooooooooooo

Woothisarn Tanchai'
Orathai Kokpol?
Wilawan Hongnakorn®

1. Introduction: Decentralization
and Local Administration in Thailand

Political and administrative power in Thailand was
centralized for a long time, but there was a major turning
point with the promulgation of the Constitution of the
Kingdom of Thailand B.E. 2540 [1997]. This constitution
embraced the principle of decentralization of power to
local administrative organizations. Local administrative
organizations were to take responsibility for their
“domestic” affairs. In practice, locations vary and each has
unique needs and conditions concerning decentralization.
The principles of decentralization have subsequently
continued to the current constitution, the Constitution of

the Kingdom of Thailand B.E. 2560 [2017].

! Professor, Secretary General, King Prajadhipok’s Institute

2 Associate Professor, Ph.D., Deputy Secretary General,
King Prajadhipok’s Institute

3 Senior Academic, the College of Local Government Development,
King Prajadhipok’s Institute
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At present, there are three administrative structures in Thailand.
First, the central administration includes ministries, bureaus, and
departments. Second, the regional administration includes provinces
and districts. Last, the local administration consists of a two-tier system
with two local government organizations responsible for overseeing and
providing public services for the people. A provincial administrative
organization is in the upper tier while municipalities and tambon
(sub-district) administrative organization are in the lower tier.
Municipalities include provincial municipalities, district municipalities,
and sub-district municipalities. In addition, there are two other special
local government organizations: Bangkok and Pattaya.

The structure of local government aims at decentralization of
power to local government organizations to oversee their communities
and provide public services and activities for the local people.* Local
government organizations are envisioned as being truly the people’s
organizations that best understand and respond to local people’s needs,
and to which local people feel closest. In order to respond directly to
local problems and needs in a timely, local government organizations
are formed by the local people through the election of local assembly
members and local executives who are local people themselves. Another
important principle is that the local government organizations are
established by the needs of the local community. By taking public
participation into account, local government organizations can truly
become people’s organizations run by the people for the people.
Certain local mechanisms to achieve this goal are to establish a sense of
ownership by fully involving the local people in local government,
especially in the development of local policy because of its direct
impact on people’s lives.

For more than two decades under the law emphasizing the right
and duty of public participation in the process of developing the local

# Section 250, Paragraph 1 of the Constitution B.E. 2560 states that local
government organizations have the duties and powers to supervise and provide public
services and public activities for the local people’s interests in accordance with the
principles of sustainable development while promoting and supporting education in
the local area for local people as provided by law.

<
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public policy, the term “the local public policy” has covered various
matters related to the local development including plans, projects,
regulations, and other activities impacting people at the local level.
People have the right to learn about information, comment on
initiatives, and make decisions while co-operating, following up,
evaluating, and monitoring the implementation of public policy at the
local level. Therefore, this article aims at mechanisms for public
participation in the process of developing local public policy in
accordance with the law. Although there are various mechanisms
available according to the law, there is little public participation in
practice. Very few local communities are able to create innovations to
promote public participation in their local areas. This situation,
therefore, leads to important suggestions regarding the improvement of
the existing mechanisms under the law along with the development of
new mechanisms initiated by local communities to ultimately
contribute to public participation in practice.

2. Local Level Public Participation Mechanisms
in Accordance with the Law

2.1 The Constitution: the Master Law on the Right of Public
Participation at the Local Level

The Constitution B.E. 2560 [2017], the current constitution,
contains a specific provision on local government (Chapter 14: Local
Administration, Sections 249 - 254). An Important principle of this
constitution is to specify public participation as a right and a duty:
“Public participation is the fundamental right of the people. People
have the right to participate in politics. Some public participation is
required as a duty of the citizen. The duty of the government is to
provide opportunities for people to participate in politics” (Likit
Teeravekin, 2003, p. 1). The principles of the chapter on local
government, therefore, emphasize the right of public participation in
the process of developing policy in four areas: 1) the right for local
elections; 2) the right to propose policies; 3) the right to recall local
executives or members of local assemblies; and 4) the right to

5
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participate in the administration of local government organizations
including having access to information, being able to share opinions,
and being involved in the development planning process.

In addition to the master law of the Constitution, there are
organic laws and other pieces of legislation directly related to public
participation, some of which predate the current constitution. These
include the Official Information Act, B.E. 2540 [1997]; the Local
Ordinance Act, B.E. 2542 [1999]; the Recall of Assembly Members or
Local Executives Act, B.E. 2542 [1999]; the Election Act for Local
Assemblies or Executives, B.E. 2562 [2019]; the Royal Decree on
Good Governance and Administrative Procedures, B.E. 2546 [2003];
Regulations of the Prime Minister’s Office on Public Hearings, B.E.
2548 [2005]; and Regulations of the Ministry of Interior on
Development Plans of Local Government Organizations (the second
edition), B.E. 2559 [2016]. There are other several specific laws on
local participation such as the Urban Planning Act, B.E. 2562 [2019];
the Factory Act, B.E. 2535 [1992] with amendment (the third
edition), B.E. 2562 [2019]; the National Environmental Quality
Promotion and Conservation Act, B.E. 2535 [1992] with amendment
(the second edition,) B.E. 2561[2018]; the National Cleanliness and
Orderliness Act, B.E. 2535 [1992] with amendment (the second
edition), B.E. 2560 [2017]; the National Health Act, B.E. 2550
[2007]; the Council Act, B.E. 2551 [2008]; the Communities Act,
B.E. 2551 [2008]; and the Political Development Council Act, B.E.
2551 [2008]. These are mechanisms to drive public participation in the
process of developing the public policy at the local level in various
forms.

2.2 Access to Information

People have the right to receive relevant information from
local government organizations through various communication
channels. The law is structured as a duty of local government
organizations to disseminate information to the people to enable people
to participate in the processes of developing the public policy at the
local level.

i}
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Table 1. Type of Information, Communication Channel, and Law

Type of Information

Communication Channel

Law

e Structures of organizations
and operations
Summary of key duties
and methods of operation
¢ Information center of
organizations
* Rules, regulations, orders,
and memorandums
Regulations, policies, and
interpretations for private
sector

* Government Gazette

¢ Information Center at the
local government
organization

e Website of the local
government organization

e Petitions to local
government organizatio

Official Information Act
B.E. 2540 [1997]

(a national law that applies
to all types of government
agencies to support and
protect the right to know by
allowing citizens the right to
access government
information in the
possession of local
government organizations)

Adjudication or decision
directly affecting the
private sector and
conflicting the opinions
and relevant orders for
adjudication
Project plan and annual
budget of the current year
e Manuals or instructions
regarding staff operations
af?ecting the rights and
duties of the private sector
* Concession agreements
Procurement documents
in the department

¢ Information Center at the
local government office
¢ Website of local
overnment organization
. %etitions to local
government organization

Official Information Act,
B.E. 2540 [1997]

Before implementation of

development projects with a

wide impact on the qualit

of the environment, health,

hygiene, and livelihoods of

the stakeholders,

participation from local

communities is required

with the right to receive the

related information as

follows:

* Reasons, necessity, and
objectives of the project

* Essence of the project

* Operator

® [ocation

¢ Procedures and duration
of operations

* Project output and results

¢ Potential impacts and
preventive measures

* Expenses of local
government organizations
including the source of the

budget

Information network system

Regulations of the Prime
Minister’s Office on Public
Hearings, B.E. 2548 [2005]
(the master law applicable
to all types of government
aﬁencies is to provide a
channel for people to widely
participate in the
implementation of
government programs)

Source: Author
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2.3 Opinion

When carrying out economic or social development projects
with a wide impact on the quality of the environment, health,
sanitation, and way of life of local communities, whether undertaken
directly by a local government organization, through granted
concessions, or by outsourcing, the public has the right to receive
information and share their opinions to the local government
organization first. Local government organizations may arrange for
public hearings while the public can petition the governor to order the
local government organization to listen to their opinions first. For
economic or social development projects with a wide impact on the
public, whether undertaken by a local government organization,
through granted concessions, or by outsourcing, local government
organizations must organize public hearing first in accordance with the
regulations of the Prime Minister’s Office on Public Hearing B.E. 2548
[2005]. This master law applies to all types of government agencies
including local government organizations. This law is intended to be a
guideline for citizens on public participation in the implementation of
government programs.

There are methods to acquire public opinions and comments.
Local government organizations may use a single method or combine
different methods together.

* Surveys:
Local government organizations may provide channels
for people to express their opinions through interviews,
mail, telephone calls, fax documents, and other forms of
communication such as direct discussion with local
government organizations and small group discussions.

* Public Hearing:
There are many forms of public hearing such as debates,
brainstorming, workshops, and meetings of representatives.

2.4 Local Development Plans

The local development plan must be prepared in accordance
with the Ministry of Interior regulation on the Development Plans of

8
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Local Government Organizations, B.E. 2548 [2005] and revised
edition B.E. 2559 [2016]. This regulation applies only to local

government organizations and prescribes the process and procedures for

the development plan of the local

government organizations. These

process and procedure have specified a channel of public participation
where people can participate by becoming members of the local
development committee, the committee supporting the local
development plan, or the local development plan monitoring and
evaluation committee (Woothisarn Tanchai et al., 2009, p. 114)

Table 2. Public Participation in the Local Development Plan as

a Committee Member

Committee

Public Participation

Local Development Plan Committee
People can join as members of the
committee through selection by the local
community. The committee consists of
3 to 6 members.

The committee is responsible for
determining the local development
guidelines, collaborating with the
drafting of a local development plan,
making suggestions on the development
plan, and offering solutions for the
process. In cases where the community
has limited capacity to prepare a plan,
the task will be delegated to the
provincial administrative organization.
The provincial administrative
organization shall integrate the proposed
development plan into the provincial
policy. The committee is also responsible
for considering the draft of the
development plan and the action plan to
approve the specifications, scope, and
details as well as to providing opinions
on the monitoring and evaluation of the
development plan, and appointment of
consultants/subcommittees/other
working groups.

Committee to Support the Development
of the Local Development Plan

People can join as members of the
committee through selection by the local
community. The committee must consist
of at least three members.

The committee is responsible for the
process of drafting the development plan
in accordance with the development
guidelines created by the local
development committee.

9

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

Committee

Public Participation

Committee for Monitoring and
Evaluation of Local Development Plan
People can join as members of the

The committee is responsible for
creating the guidelines and methods
for following up and evaluating the

committee through selection by the local
community. The committee must consist
of at least two members.

development plan. The results will be
reported to the local executives to
propose to the local assembly and the
local development committee.
The follow-up and evaluation of the
development plan will be announced to
the local people at least once a year in
December at the latest. In this regard,
the announcement must be posted for at
least 30 days.

Source: Woothisarn Tanchai et al., 2009, P. 115

If people do not participate as members of any committee,
they can still participate in the process of developing a community
plan. People can attend community meetings organized by the local
government organization to present problems, needs, and projects to
the local government organization. The information derived from such
meetings will be applied to the local development plan.

2.5 Referendum

A referendum is an opportunity for people to express their
opinions or needs by voting on a resolution. A local referendum in a
municipality can be held in two cases:

* The forms of municipal commissioners or mayors
should be applied to determine the administration of the
municipality by using at least 25% of the total voters in
the municipal area to request for a referendum to the
Election Commission.

* The interests of the municipality or the local people will
require at least half of the total number of the municipal
members to vote on approval, or the mayor may propose
to the chairman of the council for a local referendum. A
referendum will be announced to the public, with the
understanding that it is only a non-binding consultation

10
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to the municipal assembly or mayor on that matter. A
referendum cannot be held concerning a person or
group of people. The rules and procedures for a
referendum shall be in accordance with the organic law
on referendum.

Referendum on the forms of municipal commissioners or
mayors has been abolished because the Municipality Act, B.E. 2496
[1953] and its fourteenth amendment, B.E. 2562 [2019] specify the
structure of local assemblies and local executives, though according to
this law a referendum on the interests of the municipality or the local

people can still be held.

2.6 Election of Local Executives or Members of Local
Assemblies

An election is an opportunity for people to select a
representative who understands the local needs to work as a local
executive or a member of the local assembly. The people have the right
and duty to elect their own local executives or members of their local
assembly according to the current constitution and the Election of
Local Assembly Members or Local Executives Act, B.E. 2562 [2019].
Local executives and elected members of a local assembly are directly
elected by the local people; therefore, they are representatives of the
people in the administration of the local government organization. A
person who takes this role as a representative of the local people must
live in the locality. One of the qualifications of candidates to local
elected office as specified by law is to be a person whose name has been
listed on a house registration in the area of the local government
organization for a consecutive period of at least one year before the
election candidacy application date.

People with the right to vote must have the following
qualifications: 1) Thai nationality or naturalized citizen status for at
least 5 years; 2) at least 18 years of age on the election day; and 3) the
name has been listed on a house registration in the constituency for at
least one year prior to the election day. At the same time, the law
stipulates groups of people forbidden from voting including: 1) monks,

1
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novices, ascetics, and priests; 2) inmates; 3) those whose rights have
been withdrawn; and 4) those who are mentally ill. Eligible voters who
do not exercise their voting rights and fail to report a reason for not
voting, or report a reason that is not acceptable, will have the following
rights withdrawn: 1) the rights to apply as a candidate in an election of
members of the House of Representatives, Senator, a local council, or
local executive positions; 2) the right to stand for election as Village
Chief or Village Headman; 3) the rights to vote for the removal of
members of a local assembly or local executives; 4) the right to hold any
political position including membership on parliamentary committees;
5) the right to hold office as a Deputy, Secretary, Assistant Secretary,
Chairman, Advisor, or Consultant to local administrators; and
6) the right to hold office as a Secretary, Assistant Secretary, Chairman,
or Vice Chairman of a local council. These rights will be withdrawn for
a period of two years from the election day upon which the failure to
vote occurred.

2.7 Proposal of Local Ordinances

Public participation in the proposal of local ordinances is
under the Local Ordinance Act B.E. 2542 [1999] with the following
criteria for submitting the proposal of local ordinances:

* the proposal of a local ordinance requires at least half of
the total votes in a local government organization;

* submitting a proposal of a local ordinance requires the
draft local ordinance as well as the voter’s name, address,
and signature along with a signed copy of his/her ID
card to be presented to the local assembly;

* the proposal of a local ordinance must contain sufficient
and clear objectives to enact the local ordinance;

* the chairman of the local assembly considers the draft
local ordinance and submits it to the local assembly for
consideration of enactment.

After that, the chairman of the local assembly will examine
the accuracy and announce the draft ordinance if there is any

12
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opposition at the office of the local government organization. The law
on the proposal of ordinances protects the rights to vote by imposing
the criminal penalties on those who obstruct the proposal of
ordinances. Those who obstruct the proposal of ordinances are subject
to either imprisonment for a period of six months to five years, or a
fine of 10,000 baht to 100,000 baht, or both. When the draft
ordinance is passed and approved by the local assembly, the draft
ordinance will be proposed to the central government and relevant
provincial government agencies for further consideration. (Woothisarn

Tanchai et al., 2009, p. 94-95).
2.8 Recall of Local Executives or Members of Local Assemblies

The recall of local executives or members of a local assembly
is subject to the Act on Voting for Recall of Members of Local
Assembly or Local Executives, B.E. 2542 [1999], with the following

rules and regulations.

If any member of the local assembly or any local executive
behaves inappropriately on duty, a recall petition may be submitted to
the governor and must be signed by a certain number of eligible voters
in each area as follows:

Table 3. Criteria between the Number of Required Votes and the
Total Number of Votes for the Recall of Local Executives
or Members of Local Assembly

Total Votes Required Votes
Less than 100,000 1/5
100,001 - 500,000 20,000
500,001 - 1,000,000 25,000
More than 1,000,000 30,000

Source: Woothisarn Tanchai et al., 2009, p. 100
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The counting criteria for votes is based on the latest list of
voters used in that local government organization area for the election
of either local assembly members or local executives. A submission to
request a recall vote must include:

* the signatory’s name, address, signature, copy of his/her
identification card (An out-of-date identification card
can be used.) or any other identification issued by a
government agency;

* details and facts concerning the inappropriate behaviors
of those to be withdrawn;

* list of signatories to the petition who are presenting on

behalf of others;

* verification that all signatories are eligible to vote in the
relevant local government organization area, and have
not had their right to vote suspended.

The result of voting for recall of a member of a local assembly
or local executive requires at least half of the total votes in the area of
the local government organization. A recall process may be initiated
only once on the grounds of any particular justification. If more than
half of the total voters or at least 3 out of 4 of the attending voters cast
votes in favor of recall, the local assembly member or executive who is
subject to the recall will not be permitted to hold the position and
must vacate office immediately (Woothisarn Tanchai et al., 2009,

p- 99-100).

3. Local Public Participation in Practice

Review of public inquiries in 2018 revealed that during the year
41.3% of the people have contacted or used the services of their local
government organization. Only 27.8% of the aforementioned 41.3%
who made contact or used services have participated in the process of
developing local public policy, although 93.2% of them were involved
in a community meeting, and 26.6% of them were involved in the
local development plan (King Prajadhipok’s Institute and National
Statistical Office, 2018, p. 26).

14
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This section will explore the characteristics of public participation
in the process of developing the public policy.” The people’s behaviors
of public participation are learned to seek for future opportunities in
public participate and understand the limitations of public
participation. The details are as follow.

3.1 Information Access

There are 15 communication channels used to acquire
information from local government organizations. The three most-used
channels are signs, public announcement/broadcasting stations, and
websites, at 86.85%, 77.12% and 75.36% respectively. This shows that
both traditional channels that have been used for a long time and new
channels such as social media that have emerged in the digital age, are
important.

Figure 1. Communication channels followed by the public in 2018

(Unit: Percent)

Source: College of Local Government Development, King Prajadhipok’s Institute,
2018, p. 55

> The data are from a survey in 2018 of 2,906 local government organizations
nationwide, or 37.02 % of all local government organizations. The respondents
included the permanent secretary of the Local Government Organization,
The College of Local Government Development, King Prajadhipok’s Institute
(2019), Report of Data Analysis on Local Democracy Questionnaire Under the Project of
Decentralization Report in 2018. Bangkok: King Prajadhipok’s Institute, p. 54-55.
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While the local government organization has 14 channels to
disseminate information to the public with the top three channels
including signs, Facebook and local journals, at 93.22%, 83.04%, and
68.27%, respectively. The channels of dissemination of information
consist of both traditional channels that have been used for a long time
and new channels especially social media that emerge in the digital age.

Figure 2. Communication channels used by local government
organizations in 2018

Source: College of Local Government Development, King Prajadhipok’s Institute,
2018, p. 55

From 2007 to 2012, local government organizations were
criticized for neglecting performance reports required under the
Official Information Act, B.E. 2540 [1997], because only 30% of local
government organizations sent performance reports to the Office of the
Official Information Commission. In addition, local government
organizations still lack continuity in reporting annual performance.
Only 26% of local government organizations are able to disclose
important information as required by law (Woothisarn Tanchai and
Aekkawee Meesuk, 2016, p. 102-103).

3.2 Opinion

There are five communication channels used to express
opinions and make complaints about public services provided by local
government organizations. The top three channels are verbal

16
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communication, letters, and telephone, at 50.4%, 19.1%, and 15.2%,
respectively (King Prajadhipok’s Institute and National Statistical
Office, 2018, p. 28).

Figure 3. Communication channels for submitting opinions and
complaints about local government organizations in 2018

Source: King Prajadhipok’s Institute and National Statistical Office, 2018, p. 28

While local government organizations have 14 public hearing
channels, the top three are e-mail, Facebook, and LINE, at 32.97%,
69.03%, and 60.40%, respectively.

Figure 4. Public hearing channels at local government organizations
in 2018

(Unit: Percent)

Source: College of Local Government Development, King Prajadhipok’s Institute,
2018, p. 55
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3.3 Local Development Plan

In the past, there were doubts whether the regulations of the
Ministry of Interior on Development Plans of Local Government
Organizations, B.E. 2548 [2005] and the Second Edition B.E. 2559
[2016] could create true public participation because the essence of the
regulation was not conducive to public participation in two respects:
1) only a few members of the local development committee and the
committee supporting the development of local development plans are
drawn from the local community, and 2) there is no specific public
participation step described in the process of developing the local
development plan (Woothisarn Tanchai and Aekkawee Meesuk, 2016,
p. 108-109).

3.4 Referendum

Local government organizations can organize their own
referendums independently or in collaboration with other competent
agencies. The information of referendums requires a direct request to
be sent to the local government organization or seen in the media. As a
result, there is no formal referendum information at the local level in
the country. However, a nationwide survey of 11,430 people in 2014
revealed that up to 70.6% of the people have never participated in a
local referendum, and only 7.1% of the people have (Weerasak
Krueathep et al., 2014, Chapter 15, p. 11).

3.5 FElection for Members of Local Assemblies or Local
Executives

In 2013, the election for members of a local assembly or local
executives required more than 70% of the total voters. There were
78.30% of voters in the election for local executives while there were
77.61% of voters for the members of the local assembly (Office of the
Election Commission, 2014).
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Figure 5. Percentage of Exercising and Non-exercising Rights of
Local Elections in 2013

Source: Office of the Election Commission, 2014

Figure 6. Percentage of valid and invalid cards, no-vote cards in the
election of local executives in 2013

Source: Office of the Election Commission, 2014
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Figure 7. Percentage of valid and invalid cards, no-vote cards in the
election of members of local Assemblies in 2013

Source: Office of the Election Commission, 2014

3.6 Proposal of Local Ordinances

Currently, there is no systematic collection of information
about local ordinances, so the overall situation is unknown. However,
literature reviews suggested that there have been a few proposals of local
ordinances. The key problems are as follows: 1) the number of voters
required for each proposal is inconsistent with the size of each local
government organization; 2) a lack of capacity to draft entire, complete
ordinances to be submitted to the chairman of the local assembly; and
3) a lack of public representatives in the local assemblies’ proposed
ordinance consideration process (Woothisarn Tanchai et al., 2009,

p- 99).
3.7 Recall of Members of Local Assemblies or Local Fxecutives

As with the proposal of local ordinances, there is no
systematic collection of information regarding the recall of members of
local assemblies or local executives, so the overall situation is unknown.
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A review of documents and literature revealed that there were very few
successful recalls of local assembly members or local executives. There
are three main problems in unsuccessful recall: 1) the conditions for
determining the votes; 2) the number of petitioners requesting the
recall of the local assembly or local executives reducing the possibility of
success especially for the areas of large local government organizations
to collect names to meet the requirements, and 3) the case of the recall
of the members of the local assembly complied with the district instead
of constituencies greatly hindering the process (Woothisarn Tanchai et

al.,2009, p. 105).

4. Innovations oi the Local Government Organizations
recognized by the King Prajadhipok’s Award

As mentioned above, there has been a small amount of public
participation in the process of developing public policy at the local
level. The forms of public participation required by law are very
limited. Despite these problems and obstacles over the last two decades,
many local government organizations have tried to promote public
participation in their local communities by designing new participation
mechanisms appropriate to their social environments. King Prajadhipok’s
Institute recognizes successful innovations to promote and increase

public participation with the King Prajadhipok’s Award.®

4.1 Live Broadcast of the Assembly: Mechanism for Public
Participation through Information Access

Public participation in the form of information access is
considered the lowest level of public participation, since the role of the
people is only to receive one-way information from the government.
However, this form of public participation is an important foundation

¢ The King Prajadhipok’s Awards have been presented annually since 2001 in
order to support local government organizations to develop their administration and
public services. The awards recognize three areas of achievement: 1) transparency and
promotion of public participation; 2) peace-building and reconciliation; and
3) promotion of public, private, and civil society networks.
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leading to other forms of public participation. One excellent example
of public participation in the form of information access is the live
broadcast of the assembly at Phuket Provincial Administrative
Organization.

The structure of this provincial administrative organization
consists of the administrative department and the local assembly. Both
bodies are directly elected from the people in the area. The local
assembly is considered representative of the people in inspecting and
balancing the work of the administration.

In the past, people did not have knowledge, understanding,
or concern about the role of the local assembly. They only participated
in elections of the members of the local assembly. Phuket Provincial
Administrative Organization has, therefore, raised public awareness of
the importance of the assembly by providing information to the public
about the roles, duties, and work of the assembly. One of the important
channels for providing this important information is “Live Broadcast of
the Assembly at Phuket Provincial Administrative Organization” via the
local cable TV service, reaching 30,000 members and seven community
radio stations throughout the province.

The public is able to watch the live broadcast of the assembly.
From televised broadcasts of the National Assembly, the public has
certain expectations regarding the atmosphere and proceedings of the
local assembly. If anything unusual appears in the local assembly
broadcasts, it will be questioned. The monitoring of the assembly
reveals whether its members perform their duties properly. Any
misconduct could lead to recall proceedings.

The live broadcast of the assembly at Phuket Provincial
Administrative Organization is therefore an important mechanism for
public participate in the form of information access. Monitoring the
work of the local politicians results in transparency in administration.
The local assembly must perform its duties fully and appropriately
because people are keeping an eye on its work. At the same time,
people are still informed about the operations and budgets of the
provincial administrative organization. The local people are encouraged
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to participate in operations with Phuket Provincial Administrative
Organization.

4.2 Khueng Phaya Hom Gumgeid Forum: Mechanisms for
Public Participation through Sharing Opinions and Consultation

People should be involved in providing information, facts,
feelings, and opinions for decision-making to the local government
organization. One success in this area is Phaya Hom Gumgeid Stage,
practiced by Ko Kha Municipality, Ko Kha District, Lampang

Province.

The term “khueng” means a courtyard for activities.
The word “phaya” means wisdom. The word “hom” means compiling.
The word “gumgeid” means “thought”. So “Khueng Phaya Hom

Gumgeid Forum” means a wisdom forum with a combination of ideas.

Khueng Phaya Hom Gumgeid Forum can be organized in
any community multi-purpose public area such as a public pavilion, a
courtyard, a temple yard, or a park. The forum is for sharing opinions
at both village and sub-district level in order to bring up problems,
unfold facts, brainstorm solutions, and follow up on solutions.
Volunteers are sought to help take care of the issue and act as the main
leaders. Volunteers are organized into “a community-researcher group”
made up of 2-5 volunteers from different communities. The volunteers
search for facts, present information, analyze problems in the area,
set up a forum for the public to express opinions, summarize the
information to be presented to Ko Kha Municipality and the villagers,
and inform the public about the operations carried out by the
municipality. The participants in the program are proud of their
capacity and appreciate sharing of opinions.

Phaya Hom Gumgeid Stage is one of the activities of the
Ko Kae Municipality in creating public participation for opinions and
consultation while creating a learning society in Ko Kha Subdistrict
Municipality through discussion, questions, and ideas shared in
the public forum. It is one of the ways of learning and developing
the potential of the local community.
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4.3 Khon Kaen City Council: Mechanisms for Participation
in Decision-Making

The citizens can participate at a high level by allowing the
people into the process of making decisions. A local government
organization can allow public participation in the process of making
decisions like Khon Kaen City Council at Khon Kaen City
Municipality.

Khon Kaen City Council is a forum of more than 170
organizations in Khon Kaen including educational institutions, private
organizations, media, government agencies, state enterprises, state-
established organizations, and other organizations established by the
public with the objective of collaborative thinking, problem solving,
joint development, and finding solutions to lead to preliminary
decisions and conclusions in public affairs. When there are requests for
solutions on certain matters, the mayor of Khon Kaen will call a
meeting. Most of the meeting topics are about creating a more pleasant
environment, conservation of local arts and culture, and social rules to
live happily together. Before every city council meeting, the agenda is
announced in advance including the date, time, and place to allow all
sectors to be prepared for the meeting.

The operations of the City Council Forum allow all parties to
comment and make joint decisions in a manner other than by majority
vote, which may cause conflict and division among people with
different opinions. Reconciliation will not occur unless there is a
consensus on each issue. Khon Kaen City Council will hold several
meetings until it reaches consensus on an issue. In each meeting the
municipality asks academics to participate by conducting studies on the
issues to be presented at the meeting to support decision-making at the
following meeting.

The result of the meeting at Khon Kaen City Council has
developed various forms of operations to meet the needs of the people
or the owners of the city. The people are the planners to set the
framework for operations. They follow the municipality’s performance
closely. Citizens and various organizations also listen to opinions.
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Mutual agreement is a way to reduce conflict in society. Over several
years, the success of Khon Kaen City Council has led to many concrete
operations such as the construction of a new city gate, the construction
of a triangular crossway, the moving of the City Pillar Shrine, the
ordinance prohibiting installation of eight advertising signs, and the

project called “Khon Kaen People are Not Left Behind”.

4.4 Center of Virtue: Mechanisms for Public Participation in
Monitoring Form

Public participation in monitoring administration and
operations of local government organizations is considered a high level
of public participation, and it is quite rare in practice. If possible, it will
contribute to the administration and operation of the local government
organization to become transparent based on good governance resulting
in the local government organization being trusted by the people
leading to public participation in other objectives. A good example is
the success of Center of Virtue by Nong Khwai Municipality, Hang
Dong District, Chiang Mai Province.

When Nong Khwai Municipality decided to focus on
prevention of corruption, a center for virtue was established for
procurement in the municipality. The center gives an opportunity for
the public to participate in monitoring and evaluating the
administration and operations of the municipality in order to prevent
corruption. The center coordinates three key parties in the
procurement process, specifically the local government organization,
the public sector, and the private sector entities that bid on public
work. The municipality collects the information about local
procurement throughout the fiscal year including the supplier’
information. Municipal officials are assigned to take care of the center
to facilitate the people or the contractors with information regarding
procurement. A training program is provided for the procurement
committee members to build knowledge and understanding of their
roles and responsibilities. An invitation is prepared by the committee to
announce bidding to government agencies, the steps, the means of
price examination, and the techniques and methods for checking work.

25

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

Importantly, the center provides the opportunity for the public to
participate in administration of procurement in the following ways:

* publicize procurement in projects through broadcasting
stations, letters, village committees, and leaders;

¢ allow vendors or contractors to access information about
procurement at local government organizations;

* appoint a representative of the public sector to join the
bid monitoring and inspection committee for the
procurement;

* allow the public to monitor and evaluate the operations
of the municipality twice a year.

5. Developing Existing and New Mechanisms
of Public Participation

Although the law requires the participation from citizens in the
local public policy process, in practice people’s participation is limited.
There are many problems and obstacles causing public participation to
be very limited and less than expected. Meanwhile, there are many
successful innovations in promoting public participation in the local
area invented by local communities themselves. Therefore, in order to
achieve public participation in the local area, local government
organizations must become people’s organizations run by the people for
the people. Local government organizations should encourage the
public to feel ownership in order to fully participate in the process of
the administration. Local government organizations are made up of
representatives directly selected by the people, so they are closest to the
people. They know the problems and needs of the people and how to
respond to those problems and needs in accordance with the social
conditions in each area. The relevant mechanisms for public
participation in the process of developing local public policy is to
intensify public participation with local government organizations.
The following guidelines and support provisions in terms of policy and
law to facilitate practitioners such as local government organizations
and citizens should be instituted.
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5.1 Provide Autonomy to Local Government Organizations

Government agencies including the central and provincial
administrations should adhere to the principles of decentralization to
local government organizations and aim to increase independence in
self-government especially in terms of policy-making. If local
government organizations are independent in policy formulation,
personnel management, finance, and budgeting, they will be able to
develop new forms and methods of administration that allow the
public to be more involved. Modern methods can be developed
consistent with the changing context by using modern technology to
promote public participation.

5.2 Amending Laws to Resolve Limitations and Improve
Public Participation

Two important laws obstruct public participation in practice:
the Local Ordinance Act, B.E. 2542 [1999] and the Recall of Local
Assembly Members or Local Executives Act, B.E. 2542 [1999].

e The Local Ordinance Act, B.E. 2542 [1999] should be
amended regarding the number of people required to
propose a local ordinance corresponding to the
population in the area, especially for areas with many
local government organizations.

* The Recall of Local Assembly or Local Executive Act
B.E., 2542 [1999] should be amended in two areas:
1) the number of people required to propose the recall of
local assembly members and local executives to
correspond to the population in the area; and
2) the number of people required to exercise the rights
and the number of votes for the recall.

5.3 Altering the Principles of the Law to Facilitate and Protect
the Right of Public Participation

Although the presence of a mandate for people’s participation
in the law is a measure to reinforce all local government organizations
to comply with the law, limitations are always encountered because of
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inconsistent rules, guidelines, and methods specified in the law with
the context and geography of each area. The lack of flexibility in the
law obstructs the expected participation. Therefore, the provisions
should act as broad guidelines to facilitate public participation.
The provisions must also protect the people’s rights in public
participation. Flexibility in implementation in each area prevents local
government organizations from neglecting the opportunity for people
to participate in political matters.

54 Encouraging Local Communities to Create Local
Mechanisms of Public Participation

To encourage people to engage in public participation by
means of legal mechanisms is not effective enough. As a result, local
government organizations, as the agency closest to the local people,
should provide more opportunity to the local community to develop
their own participation mechanisms such as local wisdom or social
capital. The development of the mechanisms must be appropriate to
the community context and geographic conditions in each area.

5.5 Promoting the Mindset of the Local Executives in
Creating a Sense of Ownership among the Public

The importance of public participation is to create a sense of
ownership. Local executives should change their mindset from that of a
power-wielder working as a one-man show to that of a facilitator
encouraging the people to feel their ownership of local communities,
participate with local government organizations in solving problems
and developing local communities, and succeed in sustainable
participation.

5.6 Enhancing People with Knowledge and Understanding
about Public Participation

Local government organizations are the state agencies closest
to local people and thus have a role in enhancing people with
knowledge and understanding about the right and duty of public
participation as provided by law. The people are to be aware of their
rights and duties as citizens. Importantly, local government
organizations should enhance the people with knowledge and
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understanding through simple guidelines for implementation since the
formal provisions are too difficult for people to understand. If people
have knowledge and understanding about their right and duty of public
participation, the problems of local communities will be resolved easily
in line with the social context.

5.7 Strengthening Active Citizens

The challenging mission of the local government
organization is to strengthen active citizens. The citizens should be not
only be concerned citizens who know their rights and responsibilities
and learn about their own communities to realize their ownership of
the local community, but also active citizens who are enthusiastic about
participation with local government organizations by keeping up with
the information of the local government organization, expressing
opinions, reflecting on problems and needs, taking action, and
monitoring the process.

5.8 Promoting New Mechanisms for Public Participation

The government should promote new mechanisms to
improve public participation.

* “Gender Responsive Budgeting where gender equality in
the society or community is taken into account to
allocate budgets for policy making and projects
(Thawilwadee Bureekul et al., 2018, p. 73). The budget
allocation of the local government organization
corresponding to gender equality will result in the
increase of females’ roles in the process of developing

local public policy.

* Self-initiatives can be encouraged by local government
organizations, especially in the public sector. Self-
initiatives can be in the form of volunteers, groups,
associations, and networks in order to participate in the
affairs of the local government organization. Self-
initiative groups can be sustainable if promoted and
supported with the sharing of knowledge and resources.
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6. Conclusion

Decentralization to the local government organizations in
Thailand has been systematic and tangible for over two decades.
The local government organization, therefore, has truly become a
people’s organization run by the people to serve the people. In addition,
the people’s rights are protected in many respects. One of them is
public participation in developing local public policy. Currently, there
are many provisions specifying the mechanisms of public participation
resulting in a variety of forms of public participation such as
information access, opinion sharing, local development planning,
referendums, voting, election of local executives and members of local
assemblies, proposal of local ordinances, and recall of local executives or
members of local assemblies.

Although there are various mechanisms of public participation
under the law, the practice of public participation is still very low. More
than half of the population has never gotten involved in the process of
making local public policy. Most of the involvement is only in
community meetings to share problems, needs, and opinions for local
development plans. The law puts limitations on public participation:
1) very little opportunity for public participation; 2) unclear public
participation guidelines; 3) inconsistent criteria, guidelines;
and methods regarding practice and the local context; and
4) the inflexibility of the law. In spite of these limitations, some local
communities have created their own mechanisms to help promote
public participation in their areas and have succeeded in encouraging
the public to participate in the process.

The context of public participation in Thailand has led to
important suggestions concerning the mechanisms of public
participation. Both existing and new mechanisms in policy, law, and
practice should continuously be developed by local communities.
The suggestions for policy-makers and stakeholders are as follow:
1) provide autonomy for local government organizations; 2) amend
the law to remove limitations and improve public participation; 3) alter
the principles of the law to facilitate and protect the rights on public
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participation; 4) encourage local communities to create their own local
mechanisms for public participation; 5) promote a mindset among
local executives conducive to creating a sense of public ownership;
6) enhance the public with knowledge and understanding about public
participation; 7) strengthen active citizens; and 8) promote new
mechanisms for public participation. All of these suggestions mean to
improve the level of public participation in the process of developing

local public policy.

31

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

References

King Prajadhipok’s Institute and the National Statistical Office
(2018). raingan phonlakd rasamriat khwamkhithen kbhang
prachdchon kicokap khwamphungphQchai 1Q kanlhai bgrikan
satharana le kinthamngin khang niaingan tang tang Phq. Sa.
sQngphanhdrqihoksip et, [People’s Satisfaction Survey on
the Topic of Public Services in B.E. 2561], Bangkok:
King PrajadhipoK’s Institute.

Likit Teeravekin (2003). kanmii sianriam thingkin miang khong
prachichon tam ratthammaniin, [Political Participation in
Constitution], retrieved September 5, 2019, from http://www.
kpi.ac.th/media/pdf/M7_85.pdf.

Nakharin Mektrairat (2003). thitthang kan pokkhrong thangthin
le tangprather priapthiap, [Comparative Direction of Local
Governments], Bangkok: Winyuchon.

Office of the Election Commission of Thailand (2557). sathiti kinliak
tang, [Election Statistics], retrieved September 17, 2019,
from https://www.ect.go.th/ewt/ewt/ect_th/ewt_dl_link.
php?nid=3453

Thawilwadee Bureekul et al. (2018). samaphik sang dai (kanchar tham
ngoppraman thi khamnng thng miti ying chdi), [Gender
Responsive Budgeting: GRB], Bangkok: King Prajadhipok’s

Institute.

The College of Local Government Development, King Prajadhipok’s
Institute (2019). raingan phonlaka rawi khrq khamiin bepsqptham
khwampen prachathipatai thongthin phaitai khrongkin wichai
prameen sathanakdn kdarok ra cha yaam na chq si thQangthin
pracham pi sQngphanharqihoksiqet, [Report of Data Analysis
on Local Democracy Questionnaire Under the Project of
Decentralization Report in 2018], Bangkok: King Prajadhipok’s

Institute.

32

Ho Chi Minh National Academy of Politics



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

The Secretariat of the House of Representatives (2018). kanmisianriam
thangkan miang nai rabQp prachathipatai, [Democracy and
Political Participation], Bangkok: the Secretariat of the House
of Representatives.

Weerasak Krueathep et al. (2014). rdingan kansuksa chabap sombin
khrongkan suksi wichai phya tittam le prameenphon karok ra cha
ydam nd chq khaong Thai raya sipha pi, [Final Report the Project
of the Progress Evaluation of Thai Decentralization for the Past
Two Decades (1997 to 2013)], Faculty of Political Science,
Chulalongkorn University.

Woothisarn Tanchai and Aekkawee Meesuk (2016). kanpatiri sathiban
le krabiankan phia semsing prachathipatai thongthin nai
prathét Thai, [Reformation of Institutions and Procession to
Strengthen Local Democracy in Thailand], Bangkok:
King Prajadhipok’s Institute.

Woothisarn Tanchai et al. (2009). kansyksa wichai phia yok ring
phraratchabanyat wadiai kanmi sianriam khang prachichon
nai kanbqriban ngan khqng ‘ongkan pokkhrang sian thongthin
Pha.8q. ..., [Draft Act on Local People Participation in
Local Administration in B.E. ....], Bangkok:
King PrajadhipoK’s Institute.

33

King Prajadhipok’s Institute



Public Participation
in the Public Policy Process in Thailand

ooooooooooooooooooooooooooooooooooooooooooooooooo

Thawilwadee Bureekul 7

1. Introduction

Public participation is an important foundation for
democratization and society expects public participation
mechanisms to exist as means for citizens to engage in the
policy-making process. It is also one of the indicators for

ensuring good governance practices.

Public participation is the process by which the views
and concerns of the public or stakeholders are identified
and incorporated into government policy-making and
decision-making (Bureekul, 2019 and Bureekul, 2009). If
there is more public participation, the exercise of executive
power will be more closely observed and this can make the
executive accountable. Public participation will help
prevent politicians from formulating inappropriate
policies. For Thailand, public participation has been
extensively accepted since the promulgation of the 1997
Constitution, which was after the people’s uprising in
1992. Since then, people’s participation has been listed as
an important issue in many laws, regulations, as well as in

7 Ph.D., Director of Research and Development Office,

King Prajadhipok’s Institute
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the subsequent 2007 and 2017 constitutions. In addition, after
suffering with policy formulation and implementation conflicts among
many sectors, especially on government and private sector megaprojects
that may cause adverse environmental and health impacts to the public,
awareness concerning public participation in the policy process has
becomes very significant in the government sector. Therefore,
the government of Thailand would like to bring this issue into practice
efficiently and effectively in order to achieve sustainable development
goals, which will lead to national peace, fairness, and inclusiveness.
Moreover, the people and government officials seem to be more active
in good governance concept and tend to follow the national agenda,
which was launched recently according to the 2017 Constitution’s
Article 658 for fulfilling the national security, wealth, and
sustainability. In addition, many laws (such as the Factory Act 1992,
the Thai Industrial Standards Act 1968, the Hazardous Substance Act
1992, the Public Health Act 1992 and its 2017 revision, the Cleanness
and Disciplinary Administration Act 1992, the Municipal
Decentralization Act 1999, and the Enhancement and Conservation of
National Environmental Quality Act 1992) also mandate public
participation, especially public information and consultation.
However, the content on public participation is not so clear because of
the lack of guidelines for implementation, and this eventually has led to
conflicts that are more difficult to resolve. Therefore in order to
strengthen good governance especially to guarantee the good exercise of
the state power in allocating national resources fairly for every sector,
public participation is one dimension of good governance that helps
lead to justice and public satisfaction. It is inevitable to have
participation in the process of public policy. In addition, at present

8 Article 65 states, “The State should set out a national strategy as a goal for
sustainable development of the country under the principle of good governance to be
used as a framework for formulating consistent and integrated plans in a congruous
force to achieve such goal. The formulation, determination of goals, prescription of
time for achieving such goals and contents that should be in the national strategy
shall be in accordance with the rules and procedures as provided by law. Such law
shall also contain provisions relating to people’s participation and public consultation
throughout every sector. The national strategy shall come into force upon its
publication in the Government Gazette.”
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many governments would like to strengthen their relations with their
citizens. There are three main reasons why they do this (OECD, 2001,
p- 18). One reason is to formulate better public policy because the
stronger government-citizen relations encourage citizens to spend time
and effort on public issues. This uses and values citizens’ input as a
resource. Information, consultation, and active participation provide
government with a better basis for policy-making enabling it to become
a learning organization and ensure more effective implementation, as
citizens become well informed about the policies and have taken part in
their development. Another reason is to foster greater trust in
government, since information, consultation, and active participation
give citizens the chance to learn about government’s policy plans, to
make their opinions be heard, and to provide input into decision-
making. This involvement creates greater acceptance for political
outcomes. Government shows openness, which makes it more
trustworthy for the citizen — the sovereign in any democracy. By
building trust in government and better public policies, strengthening
government citizen relations enhances the legitimacy of government.
The third reason is that stronger democracy, information, consultation,
and active participation make government more transparent and more
accountable. Strengthening government and citizen relations enhances
the basis for and encourages more active citizenship in society. It also
supports citizen engagement in the public sphere, such as participating
in political debates, voting, associations, etc. All this leads to a stronger
democracy.

In order to help strengthen Thailand’s democratization process,
public participation is an essential mechanism, so the study of how
public participation should be effectively introduced in Thai society,
the obstacles that should be addressed, as well as the success cases
should be explored. The ways meaningful participatory democracy can
be strengthened will be the basis of recommendations for future
movement.

The methodologies used for this study were literature survey of
related issues, review of case studies in Thai public participation
successes and failures, as well as analysis of data from King
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Prajadhipok’s Institute’s surveys on citizens’ satisfaction and trust in
various government organizations.

2. What are public policy and policy process?

Public policy can be described as the overall framework within
which government actions are undertaken to achieve public goals
(Cochran and Malone, 2014, p.1-21). Public policy is a decision made
by government to either act or not act in order to resolve a problem.
Public policy is a course of action that guides a range of related actions
in a given field. They rarely tackle one problem, but rather deal with
clusters of entangled and long-term problems. Public policy provides
guidance to governments and accountability links to citizens. Decision-
making is clouded by values, rather than based purely on objective
data. Most issues tend to involve deeply held values, interests, and large
amounts of money, making the policy process very complex (Mackay
and Shaxton, 2019). Public policy can also be described as the overall
framework within which government actions are undertaken to achieve
public goals. Policies are purposive courses of action devised in response
to a perceived problem. Public policies are filtered through a specific
policy process, adopted, implemented through laws, regulatory
measures, courses of government action, and funding priorities, and
enforced by a public agency. Individuals and groups attempt to shape
public policy through the mobilization of interest groups, advocacy
education, and political lobbying (Cochran, 2014. P. 3). Public policy
is also the heart, soul, and identity of governments everywhere. Elected
officials are voted into power by the sovereign citizens of a country due
to those citizens’ desire to affect public policy. The potential policies
advertised by candidates and parties during the election campaigns, as
well as previous policies espoused and their implementation or non-
implementation when any particular party is in power, influence
citizens to vote for (or against) placing candidates in a position of
authority.

Policy-making has traditionally been viewed as a linear, top-down
process with two distinct phases: formulation and implementation.
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Academics have been criticizing this approach for many years, arguing
that policy development is a dynamic, open, and highly political
process, which involves multiple actors and negotiations. The stimulus
for policy change often comes from outside the government. Allowing
wide participation in policy development is regarded as good practice,
but why and how should it work in reality? For example, how many
and which groups should be included in policy development and how
can broad participation work in a resource constrained environment?
In addition, public policy-making is not merely a technical function of
government; rather it is a complex interactive process influenced by the
diverse nature of socio-political and other environmental forces because
policies should contribute to the realization of public concern (Osman,
2002). According to Harrison et al. (2012), “public value is the product
of governmentally-produced benefits” (p. 90) and is derived from the
direct usefulness of such benefits and the fairness and equitability of
their production and distribution. Harrison et al. (2012) also identify
seven types of impacts, namely financial, political, social, strategic,
quality of life, ideological, and stewardship. Nevertheless, the
measurement of policy impact is very complicated, and it is only
possible to measure policy impact over time (Zuiderwijk and Janssen,

2014).

The formulation of policy is not an easy process. A policy may
have to be reviewed and revised again and again before it is deemed fit
for purpose. Some key phases of the cycle which result in public policy
are (1) problem surfaces, attracting attention of the public and decision
makers; (2) government puts the problem on its agenda for finding a
solution; (3) consideration of various alternatives to address the
problem; (4) adoption of policy; and (5) policy implementation and
evaluation. The policy cycle involves several key players who can be
called actors. Most of the time, the government is thought to be the
sole entity in the public policy formation and implementation.
The government has normally the ultimate decision making and
financial authority. But the existence of other actors like individuals,
institutions, and agencies in a network cannot be ruled out. The actors
all have their roles, for example, (1) the government typically exercises
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decision making, financial authority, and power of coercion; (2)
bureaucrats contribute technical outlook and policy suggestions, and
render services; (3) Political persons provide political support; (4)
media disseminates information to the public and is instrumental in
shaping public opinion; (5) interest or pressure groups put pressure on
policy networks to consider their interests; (6) The legal system is the
forum for interpretation of laws; and (7) the public forms opinions,
responds to media information, and joins interest groups (Sahoo and
Behera , 2017, p. 1-15). The policy process is a process of balancing
different solutions that address the different aspects of a cluster of
problems. Every policy has three key elements: a problem definition,
goals to be achieved, and the policy instruments to address the problem
and achieve the goals. Policy may be formal or informal: a formal
policy might take the form of a planned policy document that has been
discussed, written, reviewed, approved, and published by a
policymaking body, for example a government’s national plan; informal
policy might be an ad hoc, general, unwritten but widely recognized
practice or understanding within an organization that a course of
action is to be followed. Even though an informal policy may not be
made explicit in writing it still exists in practice.

3. What are Public Participation, civic engagement,
challenges and how they are related 1o
policy process?

Public participation can be viewed as a process by which public
concerns, needs, and values are incorporated into governmental and
corporate decision making aiming for better decisions supported by the
public (Creighton, 2005). Participation is a process of interaction
between government and the public, ranging from informing and
listening at one end, to implementing jointly agreed solutions at the
other; and in between there is dialogue, debate and analysis. Public
participation can be described as a deliberative process by which
interested or affected citizens, civil society organizations, and
government actors are involved in policy-making before a political
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decision is taken. The European Institute for Public Participation
argues that a core component of genuine participation is the possibility
for involved actors/stakeholders to change their minds, which enables
people to come to a shared understanding of issues and solutions
instead of just exchanging views (European Urban Knowledge
Network, 2018). Civic involvement is also a mechanism to fulfill
public participation which is related to flow of Information, Ideally,
citizen engagement requires governments to share in agenda-setting and
to ensure that policy proposals generated jointly will be taken into
account in reaching a final decision. Therefore, civic engagement is
appropriate at all stages of the policy development process and is best
seen as an iterative process, serving to infuse citizens’ values and
priorities throughout the policy cycle. In processes of citizen
engagement, citizens represent themselves as individuals rather than
representing stakeholder groups. The potential of citizen engagement
extends beyond an informed, active, and engaged citizenry. Engaging
citizens in a policy or program development process from the
beginning can increase citizens’ sense of responsibility and
understanding for complex issues. This is an important mechanism for
clarifying citizen’s values, needs, and preferences, which allows public
servants and politicians to understand the public’s priorities and views
on particular issues. It also reveals what information the public needs to
understand an issue and how to best frame or speak about issues, in
turn helping politicians to share ownership for controversial public
decisions with citizens and increase the legitimacy of those decisions

(Rowe G. and Frewer L], 2005).

Participatory planning in itself is not a golden recipe for success.
There are a number of challenges (The European Urban Knowledge
Network, 2019) that have to be taken into account. These include that
participatory practices can be costly and may be perceived as
inefficient; there is still a knowledge gap to be bridged between citizens
and government officials in complex decision-making processes
(especially concerning certain technical subjects); participatory
arrangements are sometimes criticized as lacking representativeness by
disproportionately involving wealthy, well-educated citizens; there is a
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culture gap between government officials and citizens; public
officials have sometimes little experience in organizing effective
participatory engagement; and the ways governments organizations
function are not always aligned to participatory processes, for example,
lengthy formal decision-making procedures do not correspond to
citizens’ expectations for quick decisions and results. Moreover,
according to the UN Department of Economic and Social Affairs
World Public Sector Report (2008), the main challenges of public
participation and civic engagement usually stem from the complexities
of managing participation: determining who should participate and
how; and deciding how to translate participation inputs into policies
and programs. In this regard, the report shows that well-defined rules
of engagement and an accreditation strategy for civil society
organizations give the engagement process legitimacy. Political
commitment at the highest level is also essential to overcoming a
number of problems that will inevitably arise from this enlargement of
freedom, at least initially. To promote civic engagement in policy
development, political leadership, institutional changes, and capacity-
building are of crucial importance for the success of participatory
initiatives.

The World Public Sector Report 2008, People Matter, Civic
Engagement’ in Public Governance presents a picture of the evolution
of current governance challenges, especially from the point of view of
the countries themselves in their respective efforts to broaden and
deepen socio-economic development. The report also makes the case
for greater civic engagement in public governance. It shows practices of
civic engagement and can bolster the success of these practices.

? “Engagement” means people “doing” rather than just talking. Civic
engagement can refer to interactions with organizations, governments, and among
ordinary citizens to “do” things, so civic engagement is an inclusive term. Civic
Engagement “is a process in which people take collective action to address issues of

public concern” and is absolutely “instrumental to democracy” (Checkoway &
Aldana, 2013).
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4. Participation forms

Active participation citizens actively engage in decision-making
and policy-making. There are many forms for participation for getting
public involvement (OECD, 2001, p.16). Information is a one-way
relationship in which government disseminates information to citizens.
Information might be useful when publicizing a new policy and can
initiate a change. Dissemination techniques include featuring
information on the Internet, distributing leaflets, advertising,
campaigns, and exhibitions. However, this process does not have
significant citizen involvement. Consultation is a true relationship in
which government asks for at least citizen feedback on policy proposals.
Participation is a relationship based on partnership with government in
which citizens actively participate in defining the process and
developing the policy participation in activities. Active participation
means that citizens themselves take a role in the exchange on policy-
making, for instance by proposing policy options. At the same time,
the responsibility for policy formulation and final decision rests with
the government. Engaging citizens in policy-making is an advanced
two-way relation between government and citizens based on the
principle of partnership. One methods for engaging the public is a
citizen’s jury. Other examples of engagement are open working groups,
laymen’s panels, and dialogue processes. One of the early and most
cited models is proposed by Sherry Arnstein, where public participation
is seen as a ladder of participation on which the bottom rung represents
no participation at all while the top is the highest level of engagement
(Arnstein, 1969). Opportunity for citizen support of programs already
planned, Opportunity to develop self-confidence, Opportunity to offer

advice, Shared partnership in decision making, Negotiated decisions.

Public participation broadly embraces similar terms such as civic
engagement and citizen participation. The important approaches
to engagement need to be purpose-driven; there cannot be a one-size-
fits-all model. The new models for engagement can be arrayed along a
continuum called the “Participation Scale” (Kamensky, 2018). Those
models are;
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Complying  — e.g., the traditional mandatory requirements for public
hearings;

Consuming - e.g., attending a conference or speech;

Sharing — e.g., taking other people’s content and sharing it with

broader audiences, such as via Facebook;

Affiliating - e.g., endorsing or joining a group of like-minded
people;

Adapting — e.g., remixing or adapting existing content with a new
message, again, like Facebook;

Fundin — e.g., endorsing with money, such as via Kickstarter;
4 g g Y;

Producing - e.g., creating content or delivering products or services
within a peer community such as via YouTube, Etsy, or

Airbnb;

Shaping — e.g., actively shaping or protecting the norms of a new
group of like-minded people, such as the curators or
editors for Wikipedia.

Public participation and civic engagement is part of public
governance because it can strengthen state decision-making and
invigorate accountability and transparency (the World Public Sector
Report 2008). It strengthens trust in government. An example of this
is the emergence of practices with promise for shaping policy, “people’s

budgeting”, and auditing.

5. What makes successiul public participation?

The OECD (2001) lists several principles for successful

information consultation and active participation of citizenship.

Commitment: leadership and all other levels must have strong
commitment to information, public consultation, and participation in
policymaking.
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Rights: citizens’ right to be consulted and participate in policy-
making, including right of access to information, must be firmly
grounded in law or policy.

Clarity: objectives and information, including responsibilities of
citizens and government, must be clear to all so that consultation and
participation during policymaking will be clear and appropriate for

people from all groups.

Time: the dissemination of information should be undertaken as
early in the policy process as possible to allow greater range of policy
solutions to emerge and raise the chance of successful implementation,
although information is needed at all stages of policy cycle.

Objectivity: information provided by government during
policymaking should be objective, complete, and accessible, and all
citizens should have equal treatment when exercising their rights of
access to information and participation.

Resources: adequate financial, human, and technical resources are
needed, and government officials must have access to proper skills,
guidance, and training as well as an organizational culture that support
the efforts.

Coordination: the consultation process, initial dissemination of
information through collection of feedback from concerned citizens,
should be coordinated across government sectors in order to reduce
consultation risks, avoid duplication, enhance knowledge management,
and improve policy coherence.

Accountability: the government must have an obligation to
account for getting citizen input and feedback to ensure that the
policymaking process is inclusively open.

Active citizenship: government benefits from active citizenship in
a dynamic society where concrete action is possible to facilitate access
to information and participation, raise awareness, strengthen citizen
education and skills development, and support relevant organizations.
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6. The policy-making cycle

Political scientists devoted to public policy issues have, since the
early 1970s, used a fairly common heuristic framework to provide
conceptual grounding for public policy analysis. This framework
consists of discrete phases or stages associated with the policy process
(Anderson, 1978). Some political scientists have identified seven stages
in the policy process, but the most conventional rendering cites only
four. The stages are usually arranged sequentially, as depicted below,
and form a feedback loop. Pre-decision phase encompasses three steps
in the decision-making process set forth by Tonn and Peretz (1998) as
(1) identify alternatives, (2) gather and analyze alternatives, and
(3) apply a decision tool. It also is the phase targeted by Dale and
English (1998) in their study of decision-making tools (Barkenbus,
1998, p. 1)

7. Benefils and disadvantages of public participation

Public participation contributes to better decisions because
decision-makers have more complete information — in the form of
additional facts, values, and perspectives obtained through public input
— to bring to bear on the decision process. They can then incorporate
the best information and expertise of all stakeholders. Decisions are
more implementable and sustainable because they take into
consideration the needs and interests of all stakeholders including
vulnerable/marginalized populations, and stakeholders better
understand and are more invested in the outcomes.

As a result, decisions that are informed by public participation
processes are seen as more legitimate and are less subject to challenge.
Decision-makers who fully understand stakeholder interests also
become better communicators, able to explain decisions and decision
rationale in terms stakeholders understand and in ways that relate to
stakeholders’ values and concerns (U.S. Environmental Protection

Agency, 2019).
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While there are numerous advantages associated with public
participation in planning and decision-making processes, there are also
disadvantages. Public participation can be time-consuming and
sometimes expensive. To do it effectively, organizations have to build
capacity and train staff. If done poorly, public participation processes
can result in, for example, loss of faith in the agency. A negative
experience of the process may lead participants to have negative
perceptions of the outcome, and they may be less likely to participate
in future processes. Moreover, participation is not necessarily a positive
act, and may be negative. Negative participation can include protests
and strikes organized by NGOs, or passive resistance and disobedience
of governmental actors. Expanded participation may not lead to greater
pluralism or equity. People who are anxious to participate will want
their own demands satisfied, and not usually concentrate on others’
demands. There is sometimes an assumption that civil society groups
are, or should be, democratic in nature. This should not be assumed,
because many groups are exclusionary and focused on pursuing their
own instruments (Brinkerhoff and Crosby, 2002). Therefore, the
process of public participation should be carefully planned and
implemented. So “go slow to go fast” is better than “go fast to go slow”
as shown in Figure 1.

Figure 1 decision making early or take times to have participation
process

Source: Adapted from Creighton, 2005 : 18.
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8. Public Participation in Thailand

Public participation has been significantly mentioned in many
laws and constitutions in Thailand (Bureekul, 2009). Thailand has
acknowledged the importance of public participation by including
statements about it in the constitutions of 1997, 2007, and 2017. The
people have been exercised their rights to participation in policy
processes to protect their views and property. Their concerns have been
received both positively and negatively by previous governments.
At times the situation got worse and led to violence in which many
protesters were arrested by police and sent to court. Many of these
cases are related to government mega-projects that may cause adverse
impacts to the public and raise public concerns about the future of
their lives as well as the environment. In addition, many such policies
could not have been successfully implemented, for example, the Klong
Dan waste water treatment plant project, the Ban Krud coal fired
power plant, the energy policy, the Kang Sue Ten Dam and hydro
power plant. . The 1997 Constitution was very important in that it
mandated public participation in public policy and suggested that the
government conduct public consultation on policies and projects that
may cause impacts on the public and environment before making
decisions. Moreover, environmental and health impact assessments have
to be made to ensure that the decision-making process will be proceed
carefully. As mentioned earlier, there are also specific laws and
regulations that mandate consultation and provision of public
information, such as the Public Hearing Regulation, the Factory
Act 1992, the Thai Industrial Standards Act 1968, the Hazardous
Substances Act 1992, the Public Health Act 1992 and its 2017
amendment, the Government Information Act 1997, the Cleanness
and Disciplinary Administration Act 1992, Municipal Decentralization
Act 1999, the Enhancement and Conservation of National
Environmental Quality Act 1992, etc. After having this constitution
and laws that have placed public participation into the awareness of all
sectors, the public’s awareness of the exercise of their rights has
increased.
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9. Obstacles to Public Participation

Even after public participation practices became widely accepted in
Thailand, problems in applying public participation mechanisms into
practice still occurred. There was an understanding that public
participation should occur in both public and government sectors.
The 2007 Constitution retained the mandate for public participation
in policy processes but conflicts in policy-making continued and many
government policies could not be made because of the lack of
appropriate participation planning. Government agencies typically
prepared public participation activities after the decisions had already
been made, so the stakeholders were not happy. The public
participation activities were held only to lend legitimacy to the policies
or projects. The government structure and the officials’ mindset did
not support public participation. Other problems included lack of a
participatory culture, insufficient knowledge in the field, lack of
information regarding existing opportunities to participate, lack of
interest in the policy process, and authorities’ failure to encourage
public participation.

10. Public Participation in Public Policy according
to the 2017 Constitution

After suffering political conflicts, Thailand promulgated a new
constitution in 2017 to be used as the guiding principle of governance
and for preparing organic laws and other laws by prescribing new
mechanisms to reform and strengthen the governance of the country.
The constitution is aimed to guarantee, safeguard, and protect
Thai people’s rights and liberties more clearly and inclusively. In
addition, Thailand has tried to promote good government by
implementing open government to guarantee transparency,
accessibility, and responsiveness in the government sectors. The private
sector and the people are also active in practicing their rights according
to the constitution.
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This constitution is to be used as a framework for developing the
country, in line with the directive principles of State policies and the
national strategy, from which each administration shall prescribe
appropriate policies and implementation. Additionally, this establishes
mechanisms to work together to reform the country in various aspects
that are important and necessary, as well as to reduce the causes of
conflict, so that the country can be at peace on the basis of unity and
solidarity. The successful implementation of these matters demands
cooperation among the people from all parts and all agencies of the
State, in accordance with the direction of the Civil State, pursuant to
the rules under the principles of a democratic regime of government
and constitutional conventions that are suited to the situation and the
nature of Thai society, the principles of good faith, human rights, and
good governance. This will in turn drive the country to progressively
develop to become stable, prosperous, and sustainable, politically,
economically and socially, under the democratic regime of government
with the King as Head of the State. The National Strategy is the tool
for leading the future of the country. Public policy must comply with
the constitution and one of the most important sections is number 65,
which mandates that all policy must support the national strategy.

“The State should set out a national strategy as a goal for
sustainable development of the country under the principle of
good governance to be used as a framework for formulating
consistent and integrated plans in a congruous drive to achieve
such goal. The formulation, determination of goals,
prescription of time for achieving such goals and contents that
should be in the national strategy shall be in accordance with
the rules and procedures as provided by law. Such law shall
also contain provisions relating to people’s participation and
public consultation throughout every sector. The national
strategy shall come into force upon its publication in the
Government Gazette.”
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So this is the guideline for formulating public policy, therefore
public participation and public consultation must be conducted
accordingly. The following figure shows that many factors are involved
in the national strategy, starting from the community and local level to
national levels, so the views and concerns from various groups should

be heard.

Many articles in the 2017 Constitution 2017 mention public
participation. The many forms of public participation appear in many
articles and they are in all levels of the policy process.

Figure 2 Public Participation in 2017 Constitution

The first step is policy initiation. The constitution allows the
people to propose policies, laws and regulations, as in Section 43 which
says that a people and communities shall have the right to sign a joint
petition to propose recommendations a State agency to carry out any
act which will be beneficial to the people or to the community, or
refrain from any act which will affect the peaceful living of the people
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or community.'” Moreover, for initiating legislation, Sections 133 and
254 support Thai citizens’ ability to initiate legislation. In case of
considering bills about specific issues that concern children, youths,
women, the elderly, the disabled, or the handicapped, it is stipulated
that said types of persons or representatives of such persons from
private organizations concerned directly with the respective types of
persons, must constitute least one-third of the total number of
members on the ad hoc bill consideration committee (Section 128).

The provide information and consultation appear in many
sections, such as Section 55 that requires the State to ensure that the
public has basic knowledge in relation to health promotion and disease
prevention. Section 58'" is very important for public policy

10 Section 43: A person and community shall have the right to: (1) conserve,
revive or promote wisdom, arts, culture, tradition and good customs at both local
and national levels; (2) manage, maintain and utilize natural resources, environment
and biodiversity in a balanced and sustainable manner, in accordance with the
procedures as provided by law; (3) sign a joint petition to propose recommendations to a
State agency to carry out any act which will be beneficial to the people or to the
community, or refrain from any act which will affect the peaceful living of the people
or community, and be notified expeditiously of the result of the consideration
thereof, provided that the State agency, in considering such recommendations, shall
also permit the people relevant thereto to participate in the consideration process in
accordance with the procedures as provided by law; (4) establish a community
welfare system. The rights of a person and a community under paragraph one shall
also include the right to collaborate with a local administrative organization or the
State to carry out such act.

1" Section 58: In regard to any undertaking by the State or which the State will
permit any person to carry out, if such undertaking may severely affect the natural
resources, environmental quality, health, sanitation, quality of life or any other
essential interests of the people or community or environment, the State shall
undertake to study and assess the impact on environmental quality and health of the
people or communities and shall arrange a public hearing of relevant stakeholders, people
and communities in advance in order to take them into consideration for the
implementation or granting of permission as provided by the law. A person and a
community shall have the right to receive information, explanation and reasons from a
State agency prior ro the implementation or granting of permission under paragraph one.

In the implementation or granting of permission under paragraph one, the
State shall take precautions to minimize the impact on people, community,
environment, and biodiversity and shall undertake to remedy the grievance or
damage for the affected people or community in a fair manner without delay
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formulation because it mandates environmental impact assessments
and public hearings for any undertakings that could severely affect
natural resources, the environment, or health and well-being of people
or communities, and gives such affected groups the right to receive
information and explanations before the project is permitted or
implemented.

Regarding information dissemination, Section 59 mandates that

“The State shall disclose any public data or information in the
possession of a State agency, which is not related to the security of the
State or government confidentiality as provided by law, and shall ensure
that the public can conveniently access such data or information.”

For strengthening public participation in anti-corruption, Section
63 mandates that

“The State shall promote, support and provide knowledge to the
people on the dangers resulting from dishonest acts and wrongful
conducts in both public and private sectors, and shall provide efficient
measures and mechanisms to rigorously prevent and eliminate such
dishonest acts and wrongful conducts, including a mechanism to
promote collective participation of the people in a campaign to provide
knowledge, to counter corruption or to provide leads under the
protection of the State as provided by law.”

In addition for law making, public consultation is needed (section
77)'2. This is new issue in Thai constitution.

12 Section 77: The State should introduce laws only to the extent of necessity,
and repeal or revise laws that are no longer necessary or unsuitable to the
circumstances, or are obstacles to livelihoods or engagement in occupations, without
delay, so as to abstain from the imposition of burdens upon the public. The State
should also undertake to ensure that the public has convenient access to the laws and
are able to understand them easily in order to correctly comply with the laws. Prior
to the enactment of every law, the State should conduct consultation with
stakeholders, analyses any impacts that may occur from the law thoroughly and
systematically, and should also disclose the results of the consultation and analysis to
the public, and take them into consideration at every stage of the legislative process.
When the law has come into force, the State should undertake an evaluation of the
outcomes of the law at every specified period of time, for which consultation with
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For the international policy, it is essential to have public
consultation according to section 178,

“Other treaties which may have wide scale effects on the security
of economy, society, or trade or investment of the country under
paragraph two are treaties pertaining to free trade, common customs
union, or the authorization of natural resources utilization, or which
cause the country to lose rights over natural resources, in whole or in
part, or on any other treaties provided by law.

There shall also be a law prescribing procedures for the public to
participate in the expression of opinions and to obtain necessary
remedy from the effects of conclusion of a treaty.”

These provisions illustrate the ways the state shall ensure that the
public can conveniently access state-held data or information.

For decision making process, the constitution’s Sections 43, 45,
and 78 are specifically relevant.

Section 78 is related to participation in the development of the
country.

“The State should promote the correct knowledge and
understanding of the public and communities regarding the democratic
regime of government with the King as Head of State, and their
participation in various aspects of the development of the country, in
the provision of public services at both national and local levels, in the
scrutiny of the exercise of State power, in combating against dishonest
acts and wrongful conducts, as well as in decision making in politics
and in all other matters that may affect the public or communities.”

For implementation, there are many sections that guide public
participation in implement policy, such as Section 71, which states that

stakeholders shall be conducted, with a view to developing all laws to be suitable to
and appropriate for the changing contexts. The State should employ a permit
system and a committee system in a law only in cases of necessity, should prescribe
rules for the exercise of discretion by State officials and a period of time for carrying
out each step provided by the law in a clear manner, and should prescribe criminal
penalties only for serious offences.
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gender equality should be taken into account for policy formulation
and especially for budget allocation.

“In allocating the budget, the State should take into account the
g g

different necessities and needs with respect to genders, ages and

conditions of persons to ensure fairness.”

Regarding monitoring, Section 51 allows the people to monitor
the performance of the state.

“As regards any act provided by the Constitution to be the duty of
the State under this Chapter, if the act is for the direct benefit of the
people, the people and the community shall have the right to follow up
and urge the State to perform such act, as well as to take legal
proceedings against a relevant State agency to have it provide the people
or community such benefit in accordance with the rules and procedures

provided by law.”

Moreover the people can lodge complaints against the state
according to Section 51.

Get results and remedy

After a policy has been implemented, there may be some impacts
that need to be addressed. The constitution also provides support for
this process. The people should be allowed to receive benefits from the
policy (Section 51) and also get remedy any negative impacts they
receive.

“In the implementation or granting of permission under paragraph
one, the State shall take precautions to minimize the impact on people,
community, environment, and biodiversity and shall undertake to
remedy the grievance or damage for the affected people or community
in a fair manner without delay.”
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Figure 3 Having experiences in submit complaints about
government services

11. Case Studies

11.1 Health System Reform — National Health Assembly
(Rasanathan, etal., 2011, p. 1-10)

Thailand has had a strong movement to formulate health
policy since the mid-1980s through the Basic Minimum Needs and
Quality of Life approach. However, this has been mainly government
driven. Improvements in participation and intersectoral action in
health began with political reform in the mid-1990s with the
constitution emphasizing participatory democracy and
decentralization. Other related drivers for health systems reform in
Thailand included persisting unequal access to essential health care
services and fragmentation of the health care system with a focus on
health facility-based curative care, neglecting health promotion, disease
prevention, and intersectoral action. The establishment of the Thai
Health Promotion Fund in 2002, funded by a 2% additional levy on
excise of tobacco and alcoholic beverages, has resulted in increased
public resources to strengthen the role of civil society and the
community. In formulating health policy in Thailand. The Fund has
actively sponsored civil society groups to build capacity for health
promotion activities.
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The National Health Systems Reform Committee convened
its first national health assembly in 2001, with the aim of establishing a
clear mechanism to promote active multi-sectorial involvement in the
formulation of health policy. The assemblies contributed to the
enactment of a new National Health Act in 2007, which mandated the
establishment of the National Health Commission and the National
Health Commission Office, as well as the convening of an annual
National Health Assembly (NHA). The National Health Commission,
chaired by the prime minister, has 39 members, evenly divided between
and nominated from government, academia and health professionals,
and civil society organizations, corresponding to the political,
knowledge and social vertices of Professor Prawase Wasi’s “triangle that
moves the mountain” strategy (Rasanathan, et al., 2011).

The NHA, the first of which was held from December 11th
to 13th, 2008 in Bangkok, is a social innovation in Thailand. The
NHA explicitly seeks to improve intersectoral collaboration and public
participation to develop health policy, ultimately aimed at improving
health and health equity. At present, the NHA is held annually and
proposes health policy to the government. This model is considered to
be a successful case of public participation in public policy in Thailand
and has led to a high level of satisfaction with health services as well as
high trust in medical doctors as illustrated in figures bellows.
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Figure 4 Satisfaction on health services (Unit : Percent)

Source: King Prajdhipok’s Institute

Figure 5 Trust in Medical Doctors (Unit : Percent)

Source: King Prajadhipok’s Institute

11.2 Samut Prakarn (Klong Dan) Wastewater Management
Project

The Klong Dan project and scandal dates back to 1995 when
the cabinet first approved construction of two water treatment plants in
Samut Prakan, one in Tambon Klong Dan of Samut Prakan’s Bang Bo
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District (Bangkok Post, 2018). Although it is only 20 kilometers east
of Bangkok and is very close to industrial zones, Klong Dan still retains
rich natural resources and environment. The livelihoods of many of its
60,000 residents still depend on various fishing activities, including
mussel farming. In November of 1995, the Asian Development Bank
(ADB) approved a 150 million USD loan to support the Thai
government’s Pollution Control Department (PCD) in establishing
systems to manage wastewater discharged by factories and residents in
the Bangkok metropolitan area, including Samut Prakarn. In the
beginning, the plan was to build two separate treatment plants close to
where main pollution sources, about 5,000 factories, are located.
However, by the time ADB approved an additional loan of 80 million
USD, the project site had been shifted some 20 kilometers away to
Klong Dan, which is situated towards the eastern edge of Samut
Prakarn Province.

The new plan was to build a very centralized plant, one of
the largest wastewater treatment plants in Southeast Asia, to process
(including removal of heavy metals and hazardous waste) 525,000 cm3
of wastewater per day. Japan’s Overseas Economic Cooperation Fund
(OECEF later restructured as the Japan Bank for International
Cooperation, or JBIC, and most recently re-restructured as the Japan
International Cooperation Agency, or JICA) co-financed the project
with an additional 50 million USD loan. After the site change, the total
project cost more than doubled to 687 million USD.

Klong Dan villagers came to know about the project after the
construction had started. In late 1998, they saw a sign put up by a
construction company in front of the wastewater management facility.
They were surprised to learn that a huge wastewater treatment plant
was already under construction in their neighborhood. In addition to
the total lack of information disclosure and meaningful participation
by the local community, Klong Dan villagers filed an official grievance

with the ADB’s Inspection Mechanism in April, 2001.

On 14 June 2007, Thailand’s National Counter Corruption
Committee (NCCC) concluded that nine government officials had
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been involved in illegal land deed acquisition, including Mr. Vattana
Asavahame, a deputy minister of interior at the time of the project. The
case case eventually went before to the Supreme Court’s Criminal
Division for Holders of Political Positions, though by the time the
court made its ruling in 2018 Mr. Vattana had fled Thailand and failed
to appear. He was found guilty of having bribed officials in a land grab
connected to the project and was sentenced in absentia to 10 years in
prison.

The wastewater treatment plant has been left uncompleted in
Klong Dan. The Thai government at one point showed some interest
in reviving the project, including the idea of installing a system to
recycle treated water, instead of discharging it to the sea to avoid
environmental impacts. Villagers countered the government’s initiative
with a proposal to remodel the facility into an environmentally non-
threatening marine research center

From BIRT, the fisherfolk, “I don’t trust them. We have to be

alert.”

Uncle ZIA, the owner of a fishing boat said, “OK, at least
we've got something. We have fought for many years. Now we won.
We do not believe that the government will be discouraged easily.”

“Many fisher folks got loans to buy fishing equipment
hoping to go out fishing again after being discouraged from the
livelihood when there was to be a waste water treatment plant.”

1. DAD syndrome — the decide, announce and defend
model-policy decision-making was done without providing public
information and organizing public consultation.

2. There was no public trust in the government organizations
and politicians.

Technical issues

1) The plant was not equipped to properly treat heavy
metals and hazardous waste, which would be discharged
into the sea and would destroy local fishing activities.
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2) The plant was built on soft soil along the coast and
would be impacted by flooding and erosion.

3) An Environmental Impact Assessment (EIA) was not
conducted in Klong Dan.

4) The project site included public land, such as canals,
which could not be legally bought or sold. The land for
the plant, approximately 1,900 rai (1 rai is equal to
1,600 m2), was sold at a price much higher than the
official price. The original owner of the land, a local
politician, was behind this transaction, which could also
account for the sudden project site change.

11.3 Chiang Mai coal project

A number of mineral deposits have been found in Thailand.
Coal is an important mineral that is widely used in industrial activities,
but coal mining is seen as quite negative in the Thai public’s mind.
The government confronted protests when granting a concession for
coal mining in Chiang Mai’s Omkoi District. After learning about
the project, villagers rallied at a public hearing which was held on
September 2019 to protest against coal mining concession which was
to proceed on 284 rai of land in Ban Gaberdin and Ban Khun.
The concession, which was just made public this year, was originally
proposed in 2000 by the Department of Primary Industries and Mines.
The issue emerged on social media in May and went viral. Villagers
stated that in the past decades they were rarely informed of the matter.
Villagers also question the environmental impact assessment, which was
reportedly completed in 2011. Among potential problems from a coal
mine are a major loss of forestland and biodiversity, air pollution, and
high greenhouse-gas emissions caused by extracting and burning coal.
In addition, the details have not been made publicly clear, so the
villagers cannot properly predict how serious the environmental
impacts will be. In addition, coal mining is generally considered quite
harmful for both the environment and people’s health.
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“The mining activity would also contribute more air pollution in
that area, which is already suffering from seasonal smog. Dust and the
exhaust from mining machines would worsen air quality and, if the
mine were high on a mountain, the area affected by air pollution would
be even wider.”

“The extraction and burning of coal will emit a large volume of
greenhouse gases into the atmosphere, contributing to climate change,
and end up causing global harm to the environment and people’s
wellbeing.” (Rujivanarom, 2019)

12. The Analysis

These cases, summarized in the table below, would appear to
confirm the belief that thorough, early, substantive public participation
in public policy decisions can help avoid public opposition to the
decisions, or that inadequate public participation can lead to conflict.
Certainly there was public opposition in the Klong Dan and Omkoi
cases that was not evident in the National Health Assembly case,
and the two former cases featured lack of public initiation or early
participation, and lack of substantive public participation in decision-
making and implementation. It is worth noting that the National
Health Assembly, which deals with comparatively remote and obscure
national-level health policy, is very different in character from the two
other cases, which deal with projects that regardless of possible broader
benefits would be disruptive and quite possibly harmful at local level; it
is possible that the element of local disruption or damage gives rise to
protest that might not be entirely eliminated (assuming the project is to
go ahead) even with better public participation.
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Table 1 The Analysis of 3 cases on public participation process

13. Conclusions and Recommendations

This study indicates that public participation in public policy in
Thailand is moving forwards to achieve national suitability, prosperous,
and security. The 2017 Constitution is one mechanism that helps
ensure that there will be some changes in the near future. Although,
the public participation has been implemented officially according to
many laws and regulations, there are still many barriers that come from
inside the government structure itself, the mindset of officials, and
people’s lack of understanding about their rights to participation,
as well difficulty accessing information. Thailand new constitution
seems to support meaningful public participation but how it will be
implemented effectively is not so clear. There is no mutual agreement
among many sectors for the appropriate mechanisms that will
help strengthen participatory public policy. To achieve fairness,
accountability, transparency, accessibility, and responsiveness as well as
peaceful society, Thailand needs common agreement on guidelines for
implementing public participation in public policy processes so that
the government organizations can understand and effectively practice.
At present, government organizations are working on preparing laws
and regulations that will support participation. The civil society groups,
the media, the private sector, and the government sector at both
national and local levels are also moving forward to achieve the
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intention of the constitution and the national strategy. The tools for
public participation should be introduced widely. Capacity building for
government officials is seriously required to help them understand the
process of civic engagement. Inclusive participation in the public
policy-making process should be improved. Civic education for
strengthening participatory democracy and building citizenship are
very important to strengthen the people’s empowerment so that they
can participate more in the policy process. The people will be changed
from the inertia stage to the next level of citizenship since meaningful
participation requires active and engaged citizens who will contribute
to society and facilitate the public participation process in the future.
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1. Introduction

One of the most critical impacts that a legislative
process can have on the political development of a nation
is its effect on the quantity and quality of laws. The
Constitution of the Kingdom of Thailand, 2017, clearly
states in Section 77 Paragraph 2 that “Prior to the
enactment of every law, the State should conduct
consultation with stakeholders, analyze any impacts that
may occur from the law thoroughly and systematically,
and should also disclose the results of the consultation and
analysis to the public, and take them into consideration at
every stage of the legislative process.” This statement
reflects one of the main purposes of this constitution in
applying the idea and process of public consultation and
regulatory impact assessment (RIA) as a mechanism in
order to improve the efficiency of the regulatory rule-
making process. The application of this idea and process is

3 Ph.D., Director of the Office of Innovation for Democracy,
King Prajadhipok’s Institute
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in accordance with the concept of “good regulation” or “better
regulation” that most democratic governments around the world,
especially the European Union, the United Kingdom, and international
bodies such as the OECD, widely accept and have used as a necessary
requirement in their legislative processes for nearly four decades

(Bunea, 2017; Radaelli, 2018; Tombs, 2016).

This paper explores and draws lessons from experiences in
conducting public consultation processes in the European Union, the
United Kingdom, the United States, and Thailand. The main objective
made in this paper is to create a set of knowledge for developing a
model for conducting a public consultation process in Thailand
according to Section 77 Paragraph 2 of the current constitution.

2. The Concept of Better Regulation

Better regulation—as identified in the discourse of the European
Commission—is not about regulating or deregulating (European
Commission, 2017). It is a set of activities to ensure that political
decisions are prepared in an open, transparent manner, informed by the
best available evidence and backed by the comprehensive involvement
of stakeholders (European Court of Auditors, 2018). This is important
to ensure that the government’s interventions comply with the
overarching principles of subsidiarity and proportionality (i.e., dealing
with problems at the lowest, most local level of government appropriate
to resolving them, and through actions that do not go beyond what is
necessary to solve the problem) (Laulom, 2018: 8). In this regard,
better regulation provides not only the procedures for the improvement
of legislation but also the means to mainstream sustainable
development into the nation’s policies.

Better regulation consists of administrative measures that stipulate
how a set of specific legislation tools should be applied to legislative
decision-making processes to improve both regulatory procedures and
outcomes (Bunea, 2017: 591). Better regulation thus is relevant to new
and to existing initiatives. Through evaluations and other means, state
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agencies are constantly collecting and analyzing information about the
performance of the government’s policies. The aim is to ensure that
objectives continue to be met without imposing unnecessary costs on
society. As such, any proposal to revise existing legislation must look at
whether there is potential to simplify or to reduce regulatory costs
without undermining the aims or benefits of the legislation. Where no
simplification or cost reduction is possible, this must also be reported.

Better regulation covers the whole policy cycle — policy design and
preparation, adoption, implementation, application (including
monitoring and enforcement), evaluation, and revision. For each phase
of the policy cycle, there are a number of better regulation principles,
objectives, tools, and procedures to make sure that the government has
the best policy possible (European Commission, 2017: 4). These relate
to planning, impact assessment, stakeholder consultation,
implementation, and evaluation. One of the most prominent among
these tools is the RIA, an instrument usually employed during the
policy formulation stage in drafting legislative initiatives by executive
bureaucratic bodies such as national ministries and/or regulatory
agencies at national level and by the European Commission at the
supranational level (National Audit Office, 2001; Radaelli and
Meuwese, 2010). Other instruments include stakeholders’
consultations, ex-post evaluation and simplification of existing
regulation, measurement of compliance costs, market-based alternatives
to traditional regulation, and rules on enforcement (including risk-
management approaches) (Lodge and Wegrich 2012). One feature of
these instruments is that they structure public and private action in
legislative processes (Radaelli 2010, p. 89). In addition, these
instruments allow us to address some of the problems that might
emerge within the regulatory state, for example, interest groups’ capture
of regulators and decision-making, biased legislation, regulatory
inefficiencies and market failures (Baldwin et al. 2012, p. 105).

Even when a set of better regulation tools is quite institutionalized,
disagreement can still occur among policy-makers and stakeholders,
especially regarding how better regulation measures should be designed
and applied (Lodge and Wegrich 2012, p. 195). This paper argues that
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there is no universally applicable design for the legislative process that
will successfully implement the better regulation concept. Rather,
better regulation processes must be designed and applied uniquely for
each one specific country instead of duplicated from other countries.
However, one country’s experiences in establishing and implementing
better regulation instruments, particularly public consultation and
regulatory impact assessment, can provide lessons for other countries to
think about what should be done in order to improve their own
legislative processes and overall regulatory regimes.

3. The EU, UK, and US Experiences

How do advanced democratic countries apply the “better
regulation” concept? This section reviews how the European Union,
the United Kingdom, and the United States of America have applied

the better regulation concept in their legislative processes.
3.1 The EU’s Stakeholder Consultation

Stakeholder consultation is a major mechanism used by the
EU Commission in order to achieve the goal of better regulation.
This mechanism is an essential element of policy preparation and
review (European Commission, n.d.). Stakeholder consultation has
been designed with the assumption that good policy/regulation
development should built on openness. The foundational belief is that
stakeholder inputs provide feedback and evidence to support
evaluations, impact assessments, the preparation of initiatives, and
political decisions. When bringing these ideas into practice,
the components of the EU’s stakeholder consultation thus contain, at
least, four critical parts: (1) consultation strategic plan; (2) stakeholder
mapping; (3) selection of consultation methods and tools, ensuring
accessibility; and (4) consultation analysis, report, and evaluation
(European Commission, 2017: 4).

Good regulation starts with good planning. Good planning
covers the initial consideration of an initiative within the Commission
and the organization of the supporting processes (European
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Commission, 2017: 6). It is good practice to plan stakeholder
consultation, a formal process by which the Commission gathers all
relevant evidence comprising data/information and views from
stakeholders about its policies, using a simple, concise consultation
strategy that identifies and targets relevant stakeholders with a range of
consultation activities (European Commission, 2017: 8). In order to
maximize the usefulness of the consultation and to secure an inclusive
approach where all interested parties and relevant stakeholders have the
opportunity to contribute to the timely development of effective
policies, consultation activities should be taken place as early and as
widely as possible (European Commission, 2017: 8). However, the
time period for the public to participate in consultation activities
should not be rush or too slow. In order to encourage informed and
effective contributions from all relevant stakeholders, consultation
activities should allow reasonable time for respondents. In addition,
respondents should be received feedback about how their information
and views were used (European Commission, 2017: 8).

Public consultation is an essential element of all impact
assessments, evaluations, and fitness checks. For this reason, policy
preparation should be supported by both evaluations and impact
assessments. Both consider how a problem is, or should be, addressed
(and why it has occurred) to achieve the desired objectives taking
account of costs and benefits. Both are relied on an integrated approach
that addresses impacts across the social, economic, and environmental
pillars of sustainable development, and so contribute to the
mainstreaming of sustainability in policymaking at the Union level
(European Commission, 2017: 9).

In particular, evaluations look for evidence of causality. They
thus gather evidence to assess how a specific intervention has
performed (or helps bring about expected changes), taking account of
earlier predictions made in the context of an impact assessment and
whether there were unintended or unexpected consequences that were
not anticipated by the impact assessment or the act agreed by
the legislator (European Commission, 2017: 8). An evaluation also
assess the strength of the evidence obtained, and the implications for
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the robustness of the conclusions reached. In this regard, Evaluation is a
tool to help the Commission learn whether the EU intervention
continues to be justified or should be modified to improve its
efficiency, effectiveness, relevance, and coherence and/or to eliminate
excessive burdens or inconsistencies, or simply be repealed (European
Commission, 2017: 8). While evaluations of individual interventions
can provide more details on particular elements, fitness check is a
comprehensive evaluation of a policy area that usually assesses the
performance of several related legislative acts with respect to the
attainment of their policy objectives. Fitness checks pay particular
attention to identifying overlaps, inconsistencies, synergies, and the
cumulative impacts of regulation (European Commission, 2017: 8).
Unlike an evaluation of individual interventions, fitness checks can
provide economies of scale and place a greater focus on overall
objectives and performance (European Commission, 2017: 8).

The above review reveals that the evaluation of individual
interventions and fitness checks of policy areas are complementary
and mutually reinforcing tools. In order to allow both Member States
and the Commission to undertake a meaningful evaluation of
the intervention at a future point in time, it is important to monitor
the impacts flowing from the implementation and application of the
legislation (European Commission, 2017: 9). If there is no useful
monitoring information, it will be difficult to evaluate the intervention
appropriately and to rectify any problems or improve the delivery of the
desired results (European Commission, 2017: 9).

Overall, the strengths of the EU’s stakeholder consultation
are the planning and preparation stages of the public consultation
process, which involves the creation of stakeholder maps that
systematically identify relevant stakeholders and/or policy-related
interest groups in the issue being considered. This process covers
(1) stakeholder group classification, (2) analysis of stakeholder interest
levels, (3) ordering types or characteristics of stakeholders according to
the order of interests or impacts, and (4) an analysis of the influence
and interests of each stakeholder group. The stakeholder maps help the

consultation organizers to choose appropriate methods and tools for
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hearing opinions on draft laws before conducting the analysis of the
report and evaluating the public consultation process in sequence.

3.2 The UK’s Consultation Principles

In the UK, public consultation is currently conducted by
government agencies at both national and local level under the
“Consultation Principles 2018.” These principles are meant to provide
guidance to government agencies regarding when an how to conduct
public consultations. The principles are brief and concise, and therefore
have been reproduced in full below.

A. Consultations should be clear and concise

Use plain English and avoid acronyms. Be clear what
questions you are asking and limit the number of questions to those
that are necessary. Make them easy to understand and easy to answer.
Avoid lengthy documents when possible and consider merging related
questions within a single consultation.

B. Consultations should have a purpose

Do not consult for the sake of it. Ask departmental
lawyers whether you have a legal duty to consult. Take consultation
responses into account when taking policy forward. Consult about
policies or implementation plans when the development of the policies
or plans is at a formative stage. Do not ask questions about issues on
which you already have a final view.

C. Consultations should be informative

Give enough information to ensure that those consulted
understand the issues and can give informed responses. Include
validated impact assessments of the costs and benefits of the options
being considered when possible; this might be required where proposals
have an impact on business or the voluntary sector.

D. Consultations are only part of a process of engagement

Consider whether informal iterative consultation is
appropriate, using new digital tools and open, collaborative approaches.
Consultation is not just about formal documents and responses. It is an
on-going process.
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E. Consultations should last for a proportionate amount
of time

Judge the length of the consultation on the basis of legal
advice and taking into account the nature and impact of the proposal.
Consulting for too long will unnecessarily delay policy development.
Consulting too quickly will not give enough time for consideration and
will reduce the quality of responses.

F. Consultations should be targeted

Consider the full range of people, business and voluntary
bodies affected by the policy, and whether representative groups exist.
Consider targeting specific groups if appropriate. Ensure they are aware
of the consultation and can access it. Consider how to tailor
consultation to the needs and preferences of particular groups, such as
older people, younger people or people with disabilities that may not
respond to traditional consultation methods.

G. Consultations should take account of the groups being
consulted

Consult stakeholders in a way that suits them. Charities
may need more time to respond than businesses, for example. When
the consultation spans all or part of a holiday period, consider how this
may affect consultation and take appropriate mitigating action, such as
prior discussion with key interested parties or extension of the
consultation deadline beyond the holiday period.

H. Consultations should be agreed before publication

Seek collective agreement before publishing a written
consultation, particularly when consulting on new policy proposals.
Consultations should be published on gov.uk.

I. Consultation should facilitate scrutiny

Publish any response on the same page on gov.uk as the
original consultation, and ensure it is clear when the government has
responded to the consultation. Explain the responses that have been
received from consultees and how these have informed the policy. State
how many responses have been received.
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J. Government responses to consultations should be
published in a timely fashion

Publish responses within 12 weeks of the consultation or
provide an explanation why this is not possible. Where consultation
concerns a statutory instrument publish responses before or at the same
time as the instrument is laid, except in very exceptional circumstances
(and even then publish responses as soon as possible). Allow
appropriate time between closing the consultation and implementing
policy or legislation.

K. Consultation exercises should not generally be
launched during local or national election periods.

If exceptional circumstances make a consultation
absolutely essential (for example, for safeguarding public health),
departments should seck advice from the Propriety and Ethics team in
the Cabinet Office. This document does not have legal force and is

subject to statutory and other legal requirements. (Government of the
United Kingdom, 2018)

According to the aforementioned principles, consultation is
one of the most important activities the UK government undertakes.
By consulting effectively the government expects the improvement of
both the making of law/policy and its implementation. The most
recent consultation principles are a revision of the previous principles,
done in order to increase transparency and improve engagement with
key groups. These principles provide guidance to departments to ensure
consultations are both effective and proportional to the potential
impacts of the proposal being made. Comparing to the previous
principles, the strengths of these principles are that they are simpler to
use, more focused, and encourage the use of more modern methods of
engagement. These principles are a call to all parts of the civil service to
adopt the practices of the departments that are leading the way on
consultation.

In conclusion, the hallmark of the UK public consultation
process is the emphasis on the responsibility and accountability
principles through the setting of standards by issuing guidelines and
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establishing important principles for the operations of relevant
agencies. For the principles and guidelines to be implemented correctly
and in a traceable manner, the establishment of an agency’s
consultation process requires the appointment of an official consultant.

The public will be informed thoroughly and the official
consultant plays a vital role in promoting public participation, which is
not limited to participation in the submission of opinions to the draft
law, but provides other ways to participation in observation,
monitoring and recommendations to improve the public consultation
process.

3.3 The USA’s Public Notice and Comment

In the USA, American citizens have the right to participate in
the regulatory process through public notice and comment. There are
three steps of public notice and comment.

3.3.1 State agencies, whenever they propose to create,
eliminate, or modify a rule or regulation, are required under the
Administrative Procedure Act of 1946 to publish a “Notice of Proposed
Rulemaking” in the Federal Register (federalregister.gov), the official
journal of the federal government. A “proposed rule” or “Notice of
Proposed Rulemaking” or NPRM, is the official document that
announces and explains the agency’s plan to address a problem or
accomplish a goal (Carey, 2013: 5-6; Office of the Federal Register,
2011). Agencies may also choose to publish an “Advance Notice of
Proposed Rulemaking” (ANPRM) at the preliminary stage of a
rulemaking process, inviting the public to provide information in order
to shape the design of a regulation under consideration before it is

issued as proposed rule (Office of the Federal Register, 2011).
3.3.2 Stakeholders and all involved people express their

opinions, suggestions, or comments on “Notices and Proposed
Rulemaking” through the website and/or any other forms of public
hearing organized by the state agencies. The process prescribes the
acceptable format and content of a “comment.” (1) There should be an
introduction where stakeholders and all involved people explain why
they are interested in the regulation, highlight any credentials or
experience that may distinguish their comment from others, and
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whether they are commenting on their own behalf, on the behalf of
another organization, or are endorsing or joining with another
comment or commenter. (2) There may be a background where
stakeholders and all involved people clearly identify the issues within
the regulatory action on which they are commenting, and list their
recommendations upfront. If stakeholders and all involved people are
commenting on a particular word or phrase, or if they are responding
to specific questions or requests for data, this should be stated clearly
with the relevant page number, column, and paragraph citation from
the Federal Register document provided. (3) An analysis section lays out
stakeholders” and all involved people’s detailed argument and evidence
to support their recommendations. (4) A conclusion section recaps
stakeholders” and all involved people’s main argument and lists their
recommendations again. Stakeholders’ and all involved people’s
comment may also include citations for all information and research

they relied on (Office of the Federal Register, 2011).

State agencies must consider all “relevant matter presented”
during the comment period (usually 30-60 days though over 180 days
for complex rules), and they must respond in some form to all
comments received. They are not, however, required to take any
specific action with regard to the rule itself. The publication of the final
rule must include analyses of any relevant data or other materials
submitted by the public and a justification of the form of the final rule
in light of the comments the agency received. If opposition to the
proposed rule is exceptionally large or strident, the agency may decide
to make substantial modifications and start the process over by
publishing a new notice and opening a new comment period.
Otherwise, the agency will publish its final findings along with the rule,
which is codified in the Code of Federal Regulations (Lynch et al.,
2017).

3.3.3 New final rules must be sent to Congress and the
Government Accountability Office for review before they can take
effect. In general the rule goes into effect no less than 30 days after the
date of publication in the Federal Register. Allowing time for
Congressional review, “major rules,” the ones that are economically
significant and require the Office of Information & Regulatory Affairs
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(OIRA) to review, however, are required to have a 60 day delayed
effective date (Office of the Federal Register, 2011).

The basic premise of notice and comment requirements is
that even though the Executive Branch employs specialists with deep
and specific knowledge, those specialists are not experts in how a given
policy may affect a specific market, industry, activity, or person.
Comments help make sure that the government is getting it right—or
alert it when it’s not—by providing information that challenges the
government’s assumptions where they are inaccurate and to help the
government understand what the right assumption would be. For this
reason, the strength of the USA’s Public Notice and Comment is that it
is an open channel for all interested parties to participate in the
discussion without registering and within a clear time frame.
Information about a proposed rule is widely distributed and accessible
to anyone who has access to the internet. In addition, the utilization of
systematic explanations and references of relevant information allows
stakeholders and other involved persons who are not in the circle or
closely sticking to the issues in the proposed rule to understand and
share opinions.

4. Conclusions and Discussion: the Case of Thailand

The importance given to public consultation in these three
illustrations reflects a belief that public consultation at all stages of a
law- or rule-making process not only improves the resulting rules, but
can legitimize the resulting laws and regulations after enactment.
Successful implementation of public consultation requires a
participatory process that aims to achieve real engagement and real
listening to the voice of all involved persons. In conducting a public
consultation process, it is necessary to identify stakeholders and
methods appropriate to get the information needed from those with a
clear interest in the issue. These target groups should have open access
to the public consultation process with minimal limitations.
In addition, the public consultation process must have systematic
support from the government and other relevant public bodies in order
to build confidence of all stakeholders and involved persons in the way
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that the public consultation is conducted and the outcomes
it produces.

However, in the case of Thailand, even though several
governments have tried to hold public consultation forums when
drafting bills or initiating public policies, many problems and obstacles
arose in most of the procedures, for example, in the stages of planning,
preparing, stakeholders analysis, selecting methods of receiving
opinions and suggestions from involved persons, writing reports,
evaluation, and sharing experiences with other organizations.
Moreover, the attempt to resolve such problems and obstacles after the
promulgation of the Constitution’s Section 77 Paragraph 2 by
suggesting all state agencies use the government’s website
(www.lawamendment.go.th) as the forum for consultation was not
firmly successful.

Many problems have persisted, especially low public awareness of
and unintentional poor website design (that frustrates those who try to
use it) that have resulted in a very low number of people engaging
through this consultation platform. Low level of public participation in
the consultation process leads to the problem of insufficient
information for the RIA. More precisely, instead of using the opinions
of stakeholders, relevant interest groups, and general public, most of
the law-drafting exercises in Thailand since the promulgation of the
2017 Constitution have continued to rely on the opinions of experts
and the involved state agencies themselves.

This study thus suggests that the Thai government should take
two steps necessary for successful public consultation. First, the
government should set up a central agency to support, supervise,
monitor, and develop the process of receiving comments on draft laws
under the concept of public consultation. This agency may be under
the supervision of the Prime Minister’s Office or the Cabinet, and
should have freedom and flexibility in organizational management.
Second, the government should formulate guidelines for responsible
agencies to prepare or improve the law, and organize the process of
hearing opinions on draft laws in line with the concepts and principles
of public consultation. The guidelines must contain suggestions for
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conducting public consultation both before and after the introduction

of the draft law.

In the phase before the introduction of a draft law into the public
consultation process, any agency seeking to establish or amend a law
should take these four steps: (1) identify objectives, plan, and prepare
necessary resources; (2) disseminate to the public regarding the scope of
the operational guidelines and channels of participation; (3) organize a
pre-consultation outreach in order to raise awareness campaigns,
publicize and clarify the issues, and listen to initial opinions and
recommendations; (4) draft the law by participatory processes. When
subjecting the drafted law to a public consultation process under the
concept of public consultation, the agency seeking to establish or
amend the law must take the following seven steps: (1) clearly specify
the objectives of the public consultation process; (2) identify and
classify stakeholders; (3) select the methods of listening to opinions that
are in line with the target groups; (4) specify appropriate dates, time,
and duration of the consultation; (5) provide all necessary information;
(6) respond to the results of the hearing transparently; and (7) conduct
a systematic review and evaluation of the public consultation process.

5. Final words

Recently, the Thai government formally adopted something like
the measures suggested above by enacting a law describing key
guidelines for state agencies to deal with public consultation and
regulatory impact assessment tasks. However, enacting a law does not
guarantee successful implementation. In order to make public
consultation and regulatory impact assessment in Thailand effective
and meaningful, many further tasks are still required. Staff of state
agencies and law decision-makers must be trained to understand the
main purpose and the clear process of public consultation described in
the law and to be aware of why this process is essential for the law-
making process. Also, it will be necessary to provide infrastructure for
conducting appropriate public consultation and RIA, through both
online and offline platforms.
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Abstract

For Thailand, traditionally in representative
democracy, the role and power of citizens to make
decisions at the ballot box was restricted to the elections of
other candidates and political parties to the Parliament.
Citizens’ Initiative and Referendum was established in
1997, for the aim of political reform. Nevertheless, Over
20 years, the citizens of Thailand have grown more
concerned about their rights and liberty, and have become
interested in directly participating in the law making
process including two vote on constitutional referendum.
Almost a hundred pieces of legislation has been launched
through citizens’ initiatives, but most of them were
declared invalid and did not proceed to deliberate in the
legislative procedure. It can be said that Thailand does not
have a dependable system to ensure that public issues
raised by groups of citizens are deliberated by the people’s
representatives in the National Assembly. This situation
reflects the failure of Citizens’ Initiative procedure to
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regulate the citizens’ right into law making-process. For more
development, to learn from overseas experience by surveys the literature
of Models of Citizens’ Initiative and Referendum, how it works and the
arguments both in favor of and in opposition to its introduction, and
identify how it effective in practices.

Specifically, this paper examines the background intention and the
outcomes of Citizens’ Initiative and Referendum as an inclusive
instrument for legislation in Thailand. It also explores the notion of
what constitutes a citizens’ initiative and referendum for inclusive
legislation, as a decision-promoting mechanism that utilized to foster
more involved collaboration, to make representatives more
representative and by combining the best of both active and responsible
citizenship and elected accountability and legitimacy. Ways of making
good governance in all sector are suggested to overcome the
democratic deficit of Thailand.

Keywords: Initiative, Citizens’ Initiative, Referendum, Civic
Engagement, Public Participation, Inclusive Legislation

1. Introduction

Questions of the effectiveness and efficiency of governments have
been widely debated, especially regarding the outcomes in democracies.
Many have pointed out that the act of voting once every three or four
years for public officials is not enough to bring about effectiveness and
efficiency; legislatures are perceived to be unresponsive, and elected
representatives are seen as loyal to their parties rather than constituents.
This has triggered increasing interest in notions of direct democracy
and, particularly, citizen-initiated referenda (CIR). (Helen Gregorczuk,
1998 : 1) The Citizens’ Initiative and Referendum, as the tools and
processes of Public Participation, established for the electorate should
be always have the opportunity to express their “general will” and also
its meaning about a decision for example about a new law or policy
platform, taken in due order by public authority.
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For Thailand, after Black May or Bloody May 1992, the idea
emerged that an extensive public discussion of political reform was
needed. In addition, in the wake of the Tom Yum Goong Asian
Financial Crisis of 1997 Public and Corporate restructuring efforts
initially concentrated on improving governance. The goal of political
reform was to establish constitutional governance with high
performance and inspire more public trust in public institutions.

Political and economic crises can undermine confidence in elected
representatives and executive bodies, which exercise their authority
without respect for or accountability to the electors. So in the political
reform process, normal citizens are allowed to participate in
constitution drafting and finally enshrine guarantees of fundamental

rights in the highest law of the land.

The Constitution of the Kingdom of Thailand B.E. 2541 (1997)
was the first Thai constitution to be drafted by a popularly elected
Constitutional Drafting Assembly and citizens participated in all steps;
hence it was popularly called the “People’s Constitution”. This
citizen-centric principle was expressed in the 1997 Constitution’s
preamble: ‘the Constituent Assembly prepared the draft Constitution with
the essential substance lying in additionally promoting and protecting rights
and liberties of the people, providing for public participation in the
governance and inspecting the exercise of State power as well as improving a
political structure to achieve more efficiency and stability, having particular
regard to public opinions.”

One of the obstacles to Thailand’s parliamentary system is that
only the legislature and the executive share legislative authority; lack of
citizens involvement and participation in law-making process directly,
can result in citizens feeling the laws that govern them are legitimate,
creating a big challenge regarding enforcement.

The 1997 Constitution marked a new era of “participatory
democracy”, which being the first time in Thai history that both
houses of parliament were directly elected. “Public participation” was to
be added to “representative democracy” by establishing core
mechanisms or tools of citizens, namely mechanisms for the public to
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1) initiate draft laws, 2) initiate impeachment proceedings against high
public officials, and 3) vote in referendums.

2. Theoretical Context

A growing international trend has been a move towards more
inclusive decision-making, involving a wider range of governmental
and non-governmental stakeholders. More countries have adopted new
possibilities and tools for citizens to make their voice heard even
between election days. A basic premise of public participation is
opportunities for effective participation in decision-making, and
increased contacts between government and civil society might go some
way to reducing the sense of estrangement many people feel regarding
political institutions (Mark Callanan. Mark. 2011 : 4). The Principle of
Popular Sovereignty, created a new tools or formal mechanism for
direct ways of citizens to participate to public decision-making process.
Policy which involves the people it affects also tends to more accurately
target the core issues needed for the development of society and the
economy (Niemeld, 2005). Public Participation in the political realm
should not primarily be bound to democratic ideas , but instead to a
range of reasons, most of all to the pursuit of a better policy platform.

Poorly executed public participation or public engagement can in
fact lead to a further drop in public trust, especially if outcomes of
public delivery are unsatisfactory. In the other hand, most of academic
view on public participation, which is participative and inclusive
decision-making leads to better quality decision-making of public
service. All public policy stakeholders and all affected citizens have
frequently been influencing public policy via opinion polls, public
consultation forum as well as public hearing. Occasionally, the state
may wish to forfeit the responsibility of decision-making on particular
public policy matters to voters through referendum. These processes
have so far proven insufficient at overcoming chronic distrust and
disengagement. The term “participatory”has also been periodically
misused for educational and informational initiatives. Genuine public
participation occurs when citizens are involved openly in all public
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policy-making process and possess influence over the direction or
implementation of such public policy. This could entail situations
where voters not only have direct inform, consult, involve,
collaborate and empower, as public participation spectrum based of
the International Association of Public Participation (IAP2 spectrum),
but also have been strong advisory and well collaborate with public
institutions, even more fully ability to independently propose their own
legislation. Additionally, citizens have opportunity to challenge or be
able to formulate alternatives during the public policy process.

In a representative democracy, the citizens vote for parliamentary
candidates who stand for election as representatives who, in their turn,
make the public decisions. Public participation in the legislative process
can be considered a central component in maintaining citizen
engagement and confidence in public institutions and decision-making
(Frewer & Rowe, 2005). Elected politicians indeed must play a
continual role, however, their major limitation to represent the general
will of the people is shadowed in comparison to directly participate in
public policy process or legislative process. A core and unresolved issue
of representation is a failure of the legislature to represent views across
geographic, demographic, and political spans. Indeed, the most
marginalized often enjoy only minimal options for public consultation,
public hearing, even public deliberation which must be perceived as
being a part of the dynamic of representative democracy. They should
neither compete nor replace each other (Niemeld, 2005). All modern
democracies are, as we know, mainly representative, or indirect, even if
elements of direct democracy are also used now and then. The most
important of those elements, and the ones discussed in this paper, are
the referendum, and the initiative.

3. The Advantages oi Public Participation

Public participation or citizens engagement implies interaction
between authorities and members of the public, individually or in any
kinds of groups, with the aim of giving citizens a direct voice in
decisions that affect them.
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Public participation or citizen engagement is considered to bring
“added value” in a variety of ways.

Public support for implementation: the implementation gap
is typically caused by a multitude of factors, but broad public
involvement in the understanding of the problem and
the process to decide a solution builds a broad support base
for “implementation,” that will continue to urge for
implementation obstacles to be overcome (ipat, 2015).

Builds trust in the authorities: because governing is easier
when the authorities by and large can trust the citizens and
when citizens by and large trust the authorities (ipat, 2015).

Contributes to the formation of a responsive and
accountable state: a socio-political contract between the
governors and the governed required process of interaction and
negotiation; broad and regular public participation and citizen
engagement are often more effective means of this than
representation through members of parliament (ipat, 2015).

Enhance political and social consciousness with good
governance/corporate governance, components of which
include participation, responsibility, accountability,
transparency, value for money, and rule of law.

Promote public consensus, which is ultimately the cement for
national unity.

Secure direct control over the Parliament through referendum
and active participation in the process of lawmaking through
initiatives.

the advantages of the referendum, interims of national
cohesion and promotion of good governance

More legitimate and efficient legislation.

Public participation in decision-making as part of a healthy
democracy, creating greater “ownership” of public policy,
so that if stakeholders are involved, they will “buy-into”
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the process and may often have information and knowledge
related public policy as well as legislators issues to bring to the
table. Ultimately, it may also lead to greater trust of
government on the part of the public (Callanan. Mark, 2011).

e It is worth noting that the legal system has incorporated much
of the requirements concerning public participation. It is trite
to declare that for laws to be enacted by parliament and take
effect as legal provisions with binding effect, the people must
be consulted in the form of public participation; the people’s
desire with regard to the specific legislation must be taken into
account.

[t seems that there are sound theoretical reasons for increasing
citizens’ participation; initiative the proposal and submitted to the
decision-making process and that there are a number of practical
advantages which flow from citizens’ initiative and referendum. On the
other hand, there are also a number of strong concerns raised against,
such as that most people avoid engagement in public issues because the
costs of public or civic engagement exceed any tangible benefit they
receive. This so-called “free-rider problem,” in which people have an
incentive to sit back and hope that someone else will carry the difficult
burdens of participation, makes it difficult to form large and diffuse

groups (Philip P.Frickey, 1996 : 470).

In addition, many questions swirl around direct democracy. Are
the voters competent to make public decisions? Or are they too
uninformed, emotional, and susceptible to pressure group influence?
Should important decisions be left to experts? Or is it healthy to allow
voters to override the experts even though that keeps policy from
straying too far from the public’s wishes (Matsusaka John G., 2018 :
108)?

A danger in the Citizens’ Initiative and Referendum proposal is
that whilst it purports to generate popular involvement in politics, in
fact it may be taken up by a new breed of ‘professionals,” with real
involvement being limited to these professionals (Gregorczuk.

Helen,1998 : 17).
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Two types of theories have been advanced for why political
participation is important (Gregorczuk Helen, 1998 : 5).

Developmental theories see participation in government as a
“way of life” and as important because of the effect it has on those
participating; that is, it enriches their lives, affirms their importance as
individuals in a community, and helps them to understand, appreciate
and respect others.

Instrumental theories regard participation in government as an
important means to the end of effective and efficient government.

Citizens’ Initiative and Referendum as one of the inclusive
instrumental of Public Participation, its provides citizens to make their
voices heard even between election days. Its also tools generate in the
context of increasing citizen disaffection with representatives
institutions.

4. What are Initiative and referendum?

Initiative is the process that allows citizens to propose a new
statute or constitutional amendment (ballotpedia, 2019).

Initiative is a law or constitutional amendment introduced by
citizens through a petition process either to the legislature or directly to

the voters (NCSL, 2019).

Initiative is an institution that makes it possible for the citizens
themselves to present a proposal, for example about a new law, for
decision. The proposal may be presented to some representative body,
for example the legislature, to decide upon (an indirect initiative).
It is also possible, and more common, that the proposal is presented to
the citizens themselves for their decision (@ direct initiative) (Mober
Erik, 2019).

Initiative is a process by which citizens vote on policy proposed
by the citizens themselves (Matsusaka John G., 2018 : 109).

Two types of the Initiative: 1.) Direct Initiative - proposals that
go directly on the ballot; 2.) Indirect Initiative - proposals that are

01

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

submitted to the legislature, which has an opportunity to act on the
proposed legislation. The initiation question will subsequently go on
the ballot if the legislature rejects it, submits a different proposal, or

takes no action (NCLS, 2019),

Referendum is the process that allows citizens to refer a law
that passed the legislature to the ballot for voters to decide whether
to uphold or repeal the law (ballotpedia, 2019). For example

“an abrogative referendum” in Italy.

Popular referendum is a process by which voters may petition to
demand a popular vote on a new law passed by the legislature (NCSL,
2019).

Referendum is a process by which citizens vote on a policy
proposed by government officials.

Referendum is an institution by which the people, that is the
electorate, declares its meaning about a decision, for example about a
new law taken in due order by the representative organs. A referendum
may be mandatory or optional. In the latter case several different actors
may be authorized to call for the referendum. The government, as well
as other representative authorities, may for example be given that
capacity. The capacity may however also be given to the citizens
themselves; a group of citizens, exceeding a certain required number,
may, for instance, call for the referendum. Such a referendum is usually

called a popular referendum (Mober Erik, 2019).

An optional referendum is when citizens disagree with the
decision of Parliament and gather 50,000 valid signatures within 100
days of the official publication of the act, or eight cantons submit a
request, the act is submitted to a vote of the people. The act only comes
into force if it is accepted by the majority of the people (A service of
the Confederation, Cantons and the Communes, 2019). A service of
the Confederation, cantons and communes

Matsusaka John G. (2018 : 109) divided referendums into

three main types:

mandatory referendum is a vote on a government policy proposal
that is required by law for the proposal to go into effect;
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petition referendum is a vote to accept or reject a government
policy proposal, prompted as a result of a successful citizen petition (a
predetermined number of citizens sign in support of the referendum
within a limited time);

advisory referendum is a vote on a government proposal that is
called at the request of the government, with the result not being
formally binding on the government.

There are so many terminology, depend on academic views from
variety context. For Thailand, “initiative” is the process that allows
citizens to propose a draft bill or a draft constitutional amendment, so
that it's “anm indirect initiative” and “referendum” is the process by
which citizens vote on a specific issue that prescribed by constitution
provision, which proposed by government or vote on a proposal that is
required by law or constitution..

Models of Citizens’ Initiative and Referendum

Initiative and Referendum

Country Statutes Constitution
Initiative Referendum Initiative Referendum
Switzerland | 50,000 citizens/ |optional 100,000 citizens | mandatory or
8 cantons referendum / Popular initiative | compulsory
facultative referendum referendum
referendum
Italy 500,000 voters/ |abrogative 500,000 voters/ | popular
5 regional referendum 5 regional referendum
councils councils/1/5 of
MPs

50,000 voters popular law
initiatives

Germany First stage 3,000- | popular
120,000 voters | initiatives’
Second stage legislative and
8%-20% constitutional
49%-5% “citizen- | matters
friendly quorums | alternative

in Brandenburg, |legislative
Hamburg and proposal
Schleswig-
Holstein
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Initiative and Referendum

Count Statutes Constitution
ry

Initiative Referendum Initiative Referendum

Netherlands | 40,000 voters for | consultative
initial request corrective
600,000 voters | referendum
for definitive
request

(after parliament

adopted the law)

Finland 50,000 voters to
initiate draft bill
or proposal

Thailand First stage initial 50,000 voters optional

20 voters initiates draft referendum /
Second stage constitution mandatory
10,000 voters amendment'® referendum 7
initiates draft

bill"

In conclusion, there are 2 models of Citizens’ Initiative and
Referendum;

1. Radical or extensive Models for Switzerland, Iraly and
Germany, which the result of referendum effected to repeal statute .

2.Moderate or poor models for Netherlands, Finland and
Thailand.

The Swiss Confederation'® or Switzerland is a federal state, is one
of the most well-known examples of the citizens’ initiative and

1 The Constitution of the Kingdom of Thailand 2017 (B.E.2560) section 133 (3)
!¢ The Constitution of the Kingdom of Thailand 2017 (B.E.2560) section 256 (1)

'7 The Constitution of the Kingdom of Thailand 2017 (B.E.2560) section 166
and section 256 (8) for optional referendum and mandatory referendum
respectively.

8 The Swiss Confederation is a federal parliamentary republic. Authority is
shared between the Confederation (central state), the 26 cantons and half-cantons
(federal states), and the 2,240 smaller local communes, or municipalities.
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referendum. All levels of government (federal level, 26 cantons, and
2,973 municipalities) combine direct with indirect democracy.
Initiative and referendum formed an acceptable compromise among
political factions (Ruppen Paul, 2004; 1). Switzerland’s Constitution’s
section 138 and 139 provide for popular initiatives in which 100,000
citizens who are entitled to vote may propose a total or a partial
revision of the Federal Constitution and moreover, according to
section 141, 50,000 citizens entitled to vote (or any 8 cantons) may
request an optional referendum, if within 100 days of the official
publication of the law in the official gazette, on the following matters:

a. federal acts;
b. emergency federal acts whose term of validity exceeds one year;
c. federal decrees, provided the Constitution or an act so requires;

d. international treaties that:
(1). are of unlimited duration and may not be terminated,
(2). provide for accession to an international organisation,
(3). contain important legislative provisions or whose
implementation requires the enactment of federal
legislation.

The facultative or optional popular referendum, when new
laws or changes to laws, which have been passed by parliament, are
subject to referendum if this is required by at least 50,000 voters, also
called “a people’s veto or a rejective referendum” because its
required final approval or rejection in a referendum vote (Podolnjak

Robert, 2015 :130).

In addition, the Switzerland system established mandatory
referendum or compulsory referendum, affirmed in Constitution
article 140:

(1) The following must be put to the vote of the People and the
Cantons:

a. amendments to the Federal Constitution;

b. accession to organisations for collective security or to
supranational communities;

95

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

c. emergency federal acts that are not based on a provision
of the Constitution and whose term of validity exceeds
one year; such federal acts must be put to the vote
within one year of being passed by the Federal Assembly.

(2) The following are submitted to a vote of the People:

a. popular initiatives for a total revision of the Federal
Constitution;

b. popular initiatives for a partial revision of the Federal
Constitution in the form of a general proposal that have
been rejected by the Federal Assembly;

c. the question of whether a total revision of the Federal
Constitution should be carried out, in the event that
there is disagreement between the two Councils.

Switzerland has well-established forms of direct democracy derived
from various historical sources and it has preserved the traditions of co-
determination while permitting a modern form of government. But
since 1987, the government or member of parliaments always submit a
counter-proposal as a tactic to divide and rule by splitting votes
between the initiative and the counter proposal. The introduction of
Initiative and Referendum shows three main trends: 1) The rights of
direct democracy are introduced gradually over time. First to be
established is the right of veto; then the statutory constitutional
referendum; then the legislative referendum; and finally the right of
initiative. 2) Citizens’ right are introduced first at lower levels and move
upwards. 3) Rights are normally established by a broad coalition of
differing interests. However, success cannot be measured only in terms
of concrete political outcomes because direct democracy offers the
possibility of participation by the general public in the process of
decision-making in modern societies (Ruppen Paul, 2004; 1-2,5).

At regional and local levels, there are a rich variety of forms of
public participation; citizens decide publicly on community issues in
community assemblies or by referendum and by their local community
parliament. In all cantons, except the two that still have citizens’
assemblies, there are both mandatory and optional referendums as well
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as initiatives. Some cantons even have a mandatory referendum on
budget matters.

Italy' has the most extensive Initiative and Referendum
experience in Europe. The citizen-initiated, so-called abrogative
referendum has played a significant role in the democratization of
[talian society and party politics. Section 75 of the Italian constitution
states that a popular referendum shall be held to abrogate, totally or
partially, a law or an act having the force of law, when requested by
500,000 electors or 5 regional councils.

A referendum is not permitted in the case of tax, budget, amnesty
and pardon laws, in authorization or ratification of international
treaties.

All citizens eligible to vote for the Chamber of Deputies have the
right to participate in referendums.

For the result of an abrogative referendum to repeal a law or
some parts of it, to be valid or legally binding, a particular
proposition must receive not only a majority of valid votes cast, but a
majority of those eligible to vote.

The referendum shall be considered to have been carried if the
majority of those eligible has voted and a majority of valid votes has
been achieved. The effected of these provision as “a double majority”,
its attempted the first abrogation failed when almost 60% of the vote
backed civic divorce. Even its sensitive proposal was a high priority of
the secular coalition partners and the major governmental party as the
Christian democrats (Erne Roland, 2004; 3).

The proposal subjected to referendum is approved if the majority
of those with voting rights have voted and a majority of votes validly
cast has been reached.

The law establishes the procedures for conducting a referendum.
The first abrogative referendum took place many years after the
adoption of the constitution in 1948 because the Parliament did not

! The Italian Republic is A federal parliamentary republic with 20 autonomous
regions

097

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

transform the constitutional principle into practice until the adoption
of Law No. 352 of May 25, 1970, which states that the 500,000
signatures can be collected freely on the streets and must be gathered
within a period of 90 days before September 30 each year. Moreover,
the law regulates the procedure of judicial review and defines the rather
marginal role of the Italian executives (president and government) and
the parliament in the referendum process (Erne Roland, 2004; 2).

The constitutional referendum is part of the process of changing
the country’s constitutional framework. According to section 138 of the
[talian Constitution, any constitutional amendment or other
constitutional law must be approved by an absolute majority of both
houses of Parliament and must be submitted to a popular vote when,
within 3 months of their publication, such request is made by one fifth
of the members of a house of parliament, or 500,000 electors, or 5
regional councils.

A referendum shall not be held if the law has been approved in the
second voting by each of the houses by a majority of two-thirds of the
members.

The constitutional amendment or law submitted to referendum
shall not be promulgated if not approved by a majority of the valid
votes cast. The first constitutional referendum, “federalism reform” of
the “Olive tree”, when more than one fifth of the Italian parliament
had call for on the spring 2001, was endorsed by referendum (64.2%
“yes” vote), despite its low turnout of 35.8% (Erne Roland, 2004; 3).

The popular law initiatives, according to section 71 of the Italian
constitution, mean that legislative initiative belongs not only to the
government and to each member of Parliament, but also to 50,000
voters by way of a draft law drawn up in articles.

Generally such popular law initiatives are not successful, because
parliament is not obliged to put them either on its own agenda or to a
popular vote. The one successful case is the proposal that called for a
referendum on conferring a mandate on the European Parliament to
create a European Constitution: two chambers of Parliament backed
this proposal by means of an ad-hoc constitutional amendment.
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The referendum took place in parallel with the European elections, and
attained a high turnout (81%) and an 88% “yes” vote (Erne Roland,
2004; 4).

At regional and local levels, the Italian Constitution’s section 123
states that the statute shall also regulate the exercise of consultative or
abrogative referendum on regional laws and regional administrative
decisions, and the publication of regional laws and regulations. In
practice, the regional and local referendum still does not have practical
significance because the results of these popular consultations are not
legally binding. In addition, the municipalities and provinces are not
obliged to introduce the referendum into their local statutes.

The Federal Republic of Germany® is a federal parliamentary
system. Germany’s law is founded on the principles laid out in the
Basic Law (Grundgesetz). Germany has seen a very strong trend
towards more direct democracy since reunification in 1990. The most
developed of the federal states is Bavaria, which has had more than a
quarter (33) of the 145 popular initiatives in the 16 states and 5 of the
10 citizen-initiated referendums since 1990. Nevertheless, the
constitution of Germany provides for national referendums only on
changes to administrative boundaries, but in practice, so far have
experience of national referendums. (Kampwirth Ralph, 2004 : 1)

At regional level, all 16 states have introduced civic participation
in the formulation, deliberation, and approval of laws, but the specific
procedures have been elaborated by the individual states themselves,
and vary considerably in details. The following gives a broad outline of
the most important provisions.

* First stage: Popular Initiative. Citizens present a formal
application to initiate the process as a popular initiative. Such
initiatives on both legislative and constitutional matters are
allowed in principle in most parts of Germany, although in
Berlin, Hesse, and the Saarland, constitutional issues are
excluded.

? Germany is a federal parliamentary republic consisting of 16 autonomous
states, 323 districts, and 13,854 local authorities, of which 2,047 are towns and
cities.
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In practice, only legislative proposals or draft laws are allowed,
although in principle “other political issues” can be raised in
Brandenburg, Hamburg, and Schleswig-Holstein.

* Second stage: Initiative or Popular Demand or Volksbegehren.
Citizens have to collect the signatures to support the initiative.
A Volksbegehren that achieves the required number of
signatures must be debated in the state parliament (Landtag).
If the state parliament accepts the proposal as it stands,
no referendum needs be held, but if not accepted, the issue is
taken to referendum. In this case, the parliament has the right
to make a competing alternative legislative proposal.

e Third stage: Citizens’ Decision or Referendum or
Volksentscheid. A referendum result is legally binding, in the
most states, in contrast to the rule of elections, a simple
majority of votes case does not automatically win.

In practice, one in four citizens’ initiatives are declared invalid on
legal grounds. By 2003, 145 popular initiatives or petitions
(Volksinitiativen) had been started, 41 of them reached the second
stage, the popular demand (Volksbegehren), and 10 eventually went to
referendum. The Netherlands (Nijeboer Arjen, 2004).

The Netherlands is a centralist unitary state, one of the countries
worldwide that have never held a national referendum. The Temporary
Referendum Law, 2002 (TWR) introduced a citizen initiated
consultative corrective referendum (non-binding rejective referendum)
at national, provincial and municipal levels.

* 40,000 citizens may propose an “initial request” for a
referendum after the Parliament has adopted a law.

e When the Central Voting Bureau publicly announces that
enough valid signatures have been delivered, a six-week period
begins in which citizens can make a “definitive request” by
delivering 600,000 signatures.

A proposal is only valid when a majority votes against the law,
and when this majority comprises at least 30% of the electorate.
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The Republic of Finland

The Citizens’ Initiative Act, 2012 provides for citizens to propose
initiative legislation, in the form of draft law or a general proposal
with rationale and explanations. If such a citizens initiative receives
50,000 signatures of Finish citizens, it is submit to the Parliament for
consideration.

A more unique method for citizen-initiated legislation is
“crowdsourcing,” an online, distributed, problem-solving, and
production model that leverages the collective intelligence of online
communities to serve specific organization goals. An online initiative
took place under the “Open Policy,” which first became effective on
October 1, 2012. In the processes valid signatures may be collected
online or on paper within 6 months, and if the requirement is reached,
the proposal is to be considered by the Finish Parliament (Christensen
H., Karjalainen Maija and Nurminen Laura, 2015). As Finish citizens
do not actually vote on the proposal or draft bill, the initiative entails
an interchange relationship between representative and direct or
participatory democracy. Study on the citizen-initiated legislation
process revealed that outcomes often disappointed those who were
involved with the process and negatively impacted levels of political
trust, perhaps demonstrating that voters would prefer to vote directly
on the proposals that are created by them (Huttunen Janette and
Christensen H., 2019).

Thailand is a unitary state. The Constitution guarantees that
“sovereign power belongs to the Thai people”, adopts a democratic
regime of government with the King as Head of State, The King shall
exercise sovereign power through the National Assembly, the Council
of Ministers, and the Courts in accordance with the provisions of the
Constitution. This so-called “The Constitutional Monarchy”.

After a period of constitutional reform, the Constitution of the
Kingdom of Thailand B.E.2540 [1997], was promulgated, establishing
so-called “participatory democracy” and still retaining “parliamentary
democracy” in which public authorities, that is the legislature and the
executive, come from general election. In the more than 20 years since
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their establishment, the new institutions related to this concept,
namely; “initiative and referendum,” have been enjoyed by citizens
seeking to exercise their rights, although, most of the petitions were
invalid.

Thailand now, the current Constitution of the Kingdom of
Thailand B.E.2560 [2017], established two types of citizens’
initiative, as follows.

1. Citizens entitled to vote, numbering not less than 10,000
people, may propose a bill as prescribed in the 2017 Constitution’s
Chapter 3 Rights and Liberties of Thai People or Chapter 5 Duties of
the State. According to section 133 (3), a bill must be attached to the
petition with rational and explanations.

The rules and procedures for the petition and the examination of
names of petitioners shall be in accordance with The Initiative Act.
B.E. 2556 [2013]. This act is one out of eight act come from citizens’
initiated, which proposed by King Prajadhipok’s Institute (KPI) and
The Political Development Council (PDC) with more thousand of
initiators. The procedure of citizens’ initiative legislation was developed
to be “citizen-friendly” as follows:

* reducing the number of petitioning citizens from 50,000 to
merely 10,000 citizens.

* the House of Representatives and the Senate shall provide
representatives of the petitioners introducing the bill with
opportunities to explain the principles thereof at the First
Reading stage.

* at Second Reading stage, the standing or select committee
to be appointed for considering such a bill shall include
representatives of the petitioners introducing the bill in a
number of not less than one-third of the total number of
members of the committee.

! The 1997 Constitution require 50,000 citizens for propose draft bill under
Chapter 3 Rights and Liberties of Thai People or Chapter 5 Directive Principles of
Fundamental State Policies
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e the supporting systems, such as the Legal Reform
Commissioner or the Secretariat of the House of
Representative shall provide academic support (draft bill/
campaign forum/seminar, etc.), and petitioners shall be able to
request budget from the Political Development Council
Fund®.

Nevertheless, mostly discretion power or judgment still have been
in the highest body of the Legislature or the Executive; such as, The
President of the National Assembly shall determine legal matters
including whether the bill is compatible with Chapter 3 or Chapter 5,
and whether it is a money bill. A money bill may only be introduced
with the endorsement of the prime minister.

In practice, citizens proposed 75 bills, but only 8 bills were
approved by the National Assembly and promulgated as laws, as
follows;

The National Public Health Act, 150,000 citizens Submitted May 27, 2004
B.E.2550 [2007]

The National Education Act 12,602 citizens Submitted Aug 28, 2009
(3 edition), B.E. 2553 [2010]

The Ministry of Education’s 13,940 citizens Submitted Aug 28, 2009

Regulations Act (2™ edition),
B.E. 2553 [2010]

The Teacher and Educational 13,812 citizens Submitted Aug 28, 2009
Personnel Regulations Act
(3" edition), B.E. 2553 [2010]

The Private School Regulations 11,577 citizens Submitted Oct 2, 2008

Act (2" edition), B.E.2554 [2011]

The Thai Traditional Medicinal 10,227 citizens Submitted June 17, 2008

Vocation Act, B.E. 2556 [2013]

The Public Health Professionals 14,892 citizens Submitted Feb. 25, 2010

Act, B.E. 2556 [2013]

The Initiative Act, B.E.2556 First bill Submitted Oct. 14, 2010

[2013] 10,751 citizens June 3, 2011
Second bill

12,446 citizens

> The Legal Reform Commissioner and The Political Development Council
Fund were dissolved by The National Council for Peace and Order (NCPO)
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2. Citizens entitled to vote numbering not less than 50,000
people may propose a constitutional amendment in accordance with
section 256.% A motion for amendment must be proposed in the form
of a draft constitution amendment to the National Assembly, and the
National Assembly shall consider it in three readings. The Citizens’
Initiative procedure is prescribed in the Initiative Act, B.E. 2556
[2013].

Any amendment to the Constitution that amounts to changing
the democratic regime of government with the King as Head of the
State or changing the form of the State shall be prohibited.*

In practice, four draft constitution amendments have been
submitted to the National Assembly; only one draft constitution
amendment was not approved at the first reading stage, two draft
constitution amendments did not received the required number of
signatures, and one draft constitution amendment was declared invalid.

According to current constitution, there are two types of
Referendum?, as follows;

# The 2007 Constitution’s Section 291 (1) required 50,000 citizens to propose
a draft constitution amendment.

% The Constitutional Court adjudicated that the petition and deliberation of
draft constitutional amendment on the matters of restructuring of The Senate, by
MPs is the act as to acquire the power to rule the country by any means which is not
in accordance with the modes provided in this Constitution.(Ruling No.15-18/

2556)

» The 2007 Constitution’s Section 165. The persons having the right to vote
have the right to vote in a referendum. A referendum may be conducted in the
following circumstances: (1) in the case where the Council of Ministers is of the
opinion that any issue may affect national or public interests, the Prime Minister,
with the approval of the Council of Ministers, may consult the President of the
House of Representatives and the President of the Senate for the purpose of
publishing in the Government Gazette the calling for a referendums; (2) in the case
where a referendum is required by the law. A referendum under (1) or (2) may be
conducted in order to achieve a final determination, by a majority of votes cast by
persons having the right to vote at a referendum, on a problematic issue to which the
referendum relates, or may be conducted for giving advice to the Council of
Ministers, except specifically provided by law. A referendum shall be conducted for
voting for or against the matter to which the referendum relates and shall not be
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1. Optional Referendum according to section 166 of the 2017
Constitution

“In the case where there are reasonable grounds, the Council of
Ministers may call for a referendum on any matter which is not an issue
contrary to or inconsistent with the Constitution or an issue relatz'ng to any

individual or group of persons as provided by law.”

2. Mandatory Referendum according to section 256 (8) of the
2017 Constitution

“In the case where the draft Constitution Amendment is an
amendment to Chapter I General Provisions, Chapter II The King or
Chapter XV Amendment to the Constitution, or a matter relating to
qualifications and prohibitions of persons holding the positions under the
Constitution, or a matter relating to duties or powers of the Court or an
Independent Organ, or a matter which renders the Court or an
Independent Organ unable to act in accordance with its duties or powers,
before proceeding in accordance with (7), a referendum shall be held in
accordance with the law on referendum, and if the referendum result is to
approve the draft Constitution Amendment, further proceedings shall then
be taken in accordance with (7);”

The Constitution states that a draft constitution as well as a draft
constitution amendment, after resolution of approval by the National
Assembly, which is an important matter prescribed in section 256 (8),
have to be submitted to popular vote and only come into force if they
are accepted by a simple majority of votes cast.

In practice, Constitutional Reform Process for the last 15 years,
required more legitimacy of the new Highest Law, Therefore, The two
Interim Constitution, B.E. 2549 [2006] and B.E. 2557 [2014],

conducted on an issue contrary to or inconsistent with the Constitution or relating
to any individual person or group of persons. Prior to a referendum, the State shall
take steps in providing adequate information and providing proponents and
opponents of the matter concerned with equal opportunities of expressing their
opinions. The rules and procedures for voting in a referendum shall be in accordance
with the Organic Act on Referendum, which shall, at least, prescribe details as to the
method of the referendum, timeframes therefor and the number of votes required for
a final determination.
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mandated the state authority submitted draft constitution to the
popular vote as a “constitutional referendum”.

Only two national “mandatory referendums” have been held, in
2006 and 2016, according to the Constitution of the Kingdom of
Thailand (interim) B.E. 2549 [2006] section 29, 31 and 32 and the
Constitution of the Kingdom of Thailand (interim) B.E. 2557 [2014]
section 37, 37/1 and 39, respectively.

* Referendum on the draft Constitution of the Kingdom of
Thailand B.E. XXXX on August 19, 2006. Approved with a
majority of the valid votes cast 56.69% (voter turnout

57.61%).

e Referendum on the draft Constitution of the Kingdom of
Thailand B.E. XXXX on August 7, 2016. Approved with a
majority of the valid votes cast 61.35%, and a second question
regarding method of choosing the prime minister was asked on
the same ballot and passed with 58.07% of valid votes (voter
turnout 59.40%).

5. Conclusion and Recommendations

Thousands of political problems, challenges for Nation State, all
regime, all forms of government, a decline in democracy in most
regions of the globe reflects the failure of the governance of all Nation,
so its have been deliberated and decided for the good governance, there
are sound theoretical reasons for considerate and install an appropriate
institutions such as “citizens’ initiative and referendum”.

Citizens around the world have been demanding opportunities to
exercise their democratic right to participate in their countries’
governance and determine public policy including laws and regulations
that affect them, in ways beyond the election of parliamentary
representatives. “Participatory Democracy” or “Deliberative Democracy”
that provides all forms of public participation, including established
formal institutions like “citizens’ initiative and referendum” is the
main mission of new liberal state. It does not aim to reduce or replace
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the functions of parliamentarians and the government but to enhance
them with meaningful input into the decision-making process. Even
through, performs governing role with the most citizens accepting that
by and large, who can be called for account for their performance at the
election. Nevertheless, the government and public agency cannot
response and fulfil all public needs, unless to encourage citizens and
provides them the opportunity to engage and collaborate with their
representatives, especially policy platform and legislations that directly
affect them.

Referendums are common, and much more prevalent than
initiatives. A recent survey of legal institutions found that 57% of
countries required national referendums for some issues, and 24%
allowed initiatives on national issues. In terms of use, since 1980 a
remarkable 82% of countries have held a national referendum to
resolve at least one public issue (Matsusaka John G., 2018 : 112). There
are diversified Models of citizens’ initiative and referendum across the
globe, demanding for inclusive legislation and policy platform, which is
a valuable mechanism of good governance, not only an important tools
for citizens but also for the elected representative.

6. Considerations for Thailand

Since 1997, Citizens’ Initiative and Referendum in Thailand were
established for the aim of political reform. The Constituent Assembly
intended to retain the ideology of representative democracy with an
elected body to exercise authority under the check and balance
mechanisms in the form of the parliamentary system, in which both
institutions are responsible and accountable to the public at large.
The institutions of “citizens’ initiative” and “referendum” were
established, separately and not together with, providing individuals or
groups of citizens to identify their needs and initial their proposals to
the decision-making process, that utilized to foster more involved
collaboration, by combining the best of both active and responsible
citizenship and elected accountability and legitimacy.
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The citizens’ initiative is consistently associated with more
conservative social policies. Considers for Thailand, the public
authorities have not much more concern about citizens, especially
responsiveness through legislations and policy platforms, less
transparency and integrity to the public, establish “initiative
legislations” as an awaken instrument the legislature and related public
institutions to performs their functions. Constitutional recognizes and
guarantees procedure of citizens’ initiative legislations, but its just a
citizens bill from small group interest (only 10,000 citizens), the
legislature should address and provides or facilitate public participation
for seeking public consensus, public decision-makers should be more
realize to public concerns and focus on public interest. Moreover, to
secure for legal binding, guarantee all completed citizens’ initiative draft
bill shall submit to deliberate in the National Assembly session, to
avoid propose “a counter-draft bill”, such a reflect the enormous
distrust of citizens which still characterizes many in public authorities.

Challenge for Thailand

Citizens Initiative and Referendum was designed in part, as a tool
of democracy to counter the democracy deficit so that its necessary to
encourage and strengthening both citizens and public officials,
including the effectiveness of supporting system for citizens’ voice and
accountability initiatives and referendum as a valuable institution for
Thailand’s democratization.

The great strides for the next era by reviewing institutional
framework, including consider for well-establish instrumental or
mechanism for transform the constitution principle as well as the
statute into practice.

First of all, the legislature should adopt a new statute or
amendment the old one, the Initiative Act, B.E. 2556 [2013] to
practically implement the provision of constitution, especially for
initiatives and referendums, which citizens bill was secure and processes
into the parliament, including board and regular public consultation or
public hearing, as the process guarantee the more effectively build
mutual understanding, meaningfully affect public policy development
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or legislative formulations and inspire collaborative action among
citizens and public institutions.

Experience has shown that member of parliamentarians have
frequently interpreted or considered the provisions of draft bills in
different ways from those intended by the initiators, so it is necessary to
guarantee that initiators are represented in all deliberations stage in
both houses of parliament, including have quota, not less than 1/3 of
total of member of the joint committee.

There are big challenge for the new referendum according to
the current constitution.

The first one is that it is only the Council of Ministers who can
call for a referendum accordance with the 2017 Constitution section
166, its seems like “a consultative referendum”. Meanwhile, “a new
mandatory draft constitutional amendment referendum” accordance
with section 256 (8) much more complicate and challenge for social
and political movement, require the necessity of a national consensus,
therefor a simple majority is not enough.

The suffer experience form “a draft constitution referendum”
with a simple majority, legally binding, and finally its come into force
as the supreme law of Thailand, but faced to public trust or public
confident on this institution. Moreover, by process and means of these
referendums, Thailand’s constitutional referendums not only failed to
promote public consensus and build national cohesion, but possibly
even increased social and political polarization.

The Citizens Initiative Act, B.E. 2556 [2013], which is still active,
prescribes only the procedure of an initiative legislations (draft bill and
draft constitutional amendment) without issue a results of its, as well as
a quorums, so related public authority should work out for these
statute and submit such draft bill to the National Assembly as soon as

possible.

The big challenge for Thailand is necessity to review and reform
Citizens’ Initiative and Referendum practices for the aim of fostering
good government and achieving social reconciliation and
democratization.

109

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

References

Alarcon Pau., et.al. (2008). Influencing politics with signatures?. Models
and experiences of local citizens’ initiative. Retrieved from

https://www.oidp.net/docs/repo/doc482.pdf.

Ballotpedia. (2019). Initiative and Referendum. Retrieved from hrteps://
ballotpedia.org/Initiative_and_referendum

Callanan Mark. (2011). Participation and Civic Engagement - Challenges
for Public Officials. Limerick: Institute of Public

Administration.

Christensen H., Karjalainen Maija and Nurminen Laura. (2015). Does
Crowdsourcing Legislation Increase Political Legitimacy? The Case
of Avoin Ministeri? in Finland. Retrieved from hteps://
onlinelibrary.wiley.com/doi/full/10.1002/poi3.80

Christensen H. et.al. (2017). The Finnish Citizens’ Initiative: Towards
Inclusive Agenda-setting?. Nordic Political Science Association:
Scandinavian Political Studies, Vol. 00 — No. 00, 2017.

Erne Roland. (2004). Direct Democracy in Italy. The Carolina
Academic Press. Accountancy Business and the Public Interest

Vol.5, No.1.

Frewer & Rowe. (2005). Gregorczuk, Helen (1998). Citizens Initiated
Referenda. Brisbane: Queensland Parliamentary Library
Publications and Resources Section.

Huttunen Janette and Christensen H. (2019). Engaging the
Millennials: The Citizens Initiative in Finland. Retrieved from
https://journals.sagepub.com/doi/pdf/10.1177/1103308
819853055

International Association of Public Participation (IAP2). (2017). What
is the Spectrum of Public Participation?. Retrieved from https://
sustainingcommunity.wordpress.com/2017/02/14/spectrum-
of-public-participation/

110

Ho Chi Minh National Academy of Politics



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

Ipat. (2015). Public Participation and Citizen Engagement. Effective
Advising in Statebuilding and Peacebuilding Contexts-How.
2015, Geneva, Interspace. Retrieved from https://www.
interpeace.org/wp-content/uploads/2015/10/
2015_10_12_Effective_Advising_How-Public_
participation.pdf

Kampwirth Ralph. (2004). Direct Democracy in Germany. 7he
Carolina Academic Press. Accountancy Business and the Public
Interest Vol.5, No.1.

Matsusaka John G. (2018). Public Policy and the initiative and
referendum: a survey with some new evidence. Public Choice.

Volume 174, Nos.1-2 January 2018. Pages 107-143.

Mober. Erik. (2019). Positive and Normative aspects of direct democracy-
the case of Sweden in a general context. Retrieved from http://
www.mobergpublications.se/printed/direct.htm

NCSL. (2019). Initiative and Referendum States. Retrieved from http://
www.ncsl.org/research/elections-and-campaigns/chart-of-the-
initiative-states.aspx

Murray. (2005). Nijeboer Arjen (2004). Direct Democracy in
Switzerland. The Carolina Academic Press. Accountancy
Business and the Public Interest Vol.5, No.1.

Philip P.Frickey (1996). Legislative Processes and Products. Retrieved
from https://scholarship.law.berkeley.edu/cgi/viewcontent.
cgi?article=28388&context=facpubs .

Podolnjak Robert. (2015). Constitutional Reforms of Citizen-Initiated
Referendum. Causes of Different Outcomes in Slovenia and
Croatia. Open Edition Journal. Revus (Online), 26, 2015.
Retrieved from https://journals.openedition.org/revus/3337

Ruppen, Paul (2004). Direct Democracy in Switzerland. The Carolina
Academic Press. Accountancy Business and the Public Interest

Vol.5, No.1.

111

King Prajadhipok’s Institute



Participatory Process, Platiorm , and Practices
in Thailand and Vietnam

The ACE Electoral Knowledge Network. Direct Democracy. Retrieved
from https://aceproject.org/ace-en/focus/direct-democracy/
citizen-initiatives

The Constitution of the Kingdom of Thailand 1997
The Constitution of the Kingdom of Thailand 2007
The Constitution of the Kingdom of Thailand 2017

Wallace-Macpherson., et. al. (2004). The Citizens’ Initiative and
Referendum: Direct Democracy in Five Countries of Europe.

The Carolina Academic Press. Accountancy Business and the
Public Interest Vol.5, No.1.

112

Ho Chi Minh National Academy of Politics



Part II:

Participatory Process,

Platiorm, and Practices
in Vietnam







Public Participation
in Policy and Law Making Process in Vietham

oooooooooooooooooooooooooooooooooooooooooooooooooooooo

Pham The Luc?®

Summary

Public participation in policy process is indispensable
for the democratization process, an effective and
sustainable way to improve the governance capacity of the
Government, and to ensure basic human right. In
Vietnam, the process of building a Government of the
people, by the people, for the people is strongly changing
in the direction of: (1) expanding and promoting people’s
rights in all areas of social life, (2) enhancing accountability,
transparency, spirit of construction, service, effectiveness,
efficiency of the governmental agencies at all levels,
in which the focus of this process emphasizes on public
participation in policy making process.

Overview of the transition in the function and role of
the Government in the Renovation process, the article
clarifies the formation and development of political-legal

20 Ph.D., Lecturer and Researcher, Institute of Political Science,
Ho Chi Minh National Academy of Politics
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basis as well as the status of public participation in policy making
process in Vietnam today, thereby helping readers better understand
the democratization process in Vietnam.

1. General background

The relationships between the law and power, individuals and the
community, people and the Government have always been determined
as the fundamental relationships of socio-political life. These relations
are all institutionalized with different degrees, depending on each
country. Whether or not a society is sustainably stable and developed
depends heavily on how these relationships are addressed in practice.

From a development perspective, the recognition and assurance of
public participation in the social management process in general and in
the public policy process in particular is an effective and sustainable
way to improve the Government’s governance capacity and implement
basic human rights. The question now is not whether or not to
encourage public participation, but rather how should the Government
extend and increase public participation in social management and
policy process, so that it can become the motivation for social
development.

“Doi Moi” in Vietnam is essentially the process of extending and
promoting democracy in all areas of social life, towards widespread
practices of democracy, expansion of direct democracy, diversification
of representative democratic forms and guarantee of citizens’ rights,
creating conditions for citizens to participate in social management that
reflects the principle “People know, people discuss, people do, people
inspect, people supervise and people benefit” in order to accomplish
the goal of building a socialist rule-of-law Government of the people,
by the people, for the people.

After more than 30 years of renovation (since 1986), from the
standpoint of abandoning the old system, it can be realized that
Vietnam has made great strides, even historical ones, in building the
rule-of-law Government and developing a democratic national

. . . . . . « .
governance system. With Doi moi, in principle, “the Vietnamese
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Government has overcome the central planning mechanism as an
obstacle to development, helping society to escape the situation of
living on the Government subsidy which covered all aspects of
life - from thought to action and personal consumption methods™.
The Government has also gradually given up its functional
monopolistic role, shared the management of development with market
forces and civil organizations, carried out the distribution of political
power which was previously concentrated in the central government to
sectoral and local governments. Besides, the Government has been
reinforcing the government’s transparency, extending the citizens’ right
to access information, and diversifying the forms to integrate the
benefits of social subjects into policies. In parallel with the “top-down”
renovation processes are “bottom-up” democratic processes. They are
reflected in the increased participation of the people and social subjects
in the decision and policy making process, the increased role of the
mass and social media in an attempt to create an open, public and
transparent environment for the community to supervise Government
activities, etc. It can be affirmed that the process of democratization in
Vietnam is irreversible with its core being the decentralization,
authorization and empowerment. This is a necessary measure towards a
modern democratic governance model.

2. Legal ioundation for public participation
in the policy process

In simple terms, democratization is the process of realizing
democratic values in social life. For this process to take place smoothly
and effectively, the government must not only institutionalize the
people’s rights in details, but also respect and protect the people’s
participation in practice.

In Vietnam, the process of consolidating the Government “of the

people, by the people, for the people” is shifting significantly from the

¥ Tran Dinh Thien, Public administration in the transitional process in
Vietnam: An overview, a report at the Workshop on Public governance model -
Experience of Japan and Vietnam
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orientation phase to the formation phase with the following
manifestations: (1) expanding and promoting public participation in
all areas of social life, (2) enhancing accountability, transparency,
constructive and serving spirit, effectiveness and efficiency of the state
organs at all levels. In particular, this process focus on public
participation in public policy making because of its role in “promoting
good governance, citizen responsibility, and governmental
accountability; fostering national innovation, creativity and sustainable
development , all of which are directly linked to national development
goals”.

The political-legal basis for public participation in policy making
process has been asserted in the Party’s Resolutions, the Constitution
and laws of the Government from the beginning of the Doi moi
process. Along with the step-by-step completion of the political
institution, the legal framework for public participation has been
increasingly supplemented and developed to meet the world’s
democratization trends and the country’s practical condition.

Specifically, since Doi moi, the Party’s documents have all followed
the spirit that “All guidelines and policies of the Party, laws and policies
of the Government must stem from the people’s desires, justifiable
rights and interests, include of their participation in giving policy
8, and “Constantly improving the quality of participation,
promoting the role of social subjects in designing, promulgating and
implementing the documents of the Party and Government”.

. »
VOl1CeES

In order to ensure and promote public participation in the
formulation of the Party’s and Government’s policies, all Constitution
versions recognize the freedom of speech, freedom of the press, freedom
of assembly, access to information, etc.. as basic rights of the people. In
particular, the Constitution (2013) affirms that public participation in
state management and social management is constitutional rights,
whereby “Citizens have the rights to participate in state and social
management, participate in discussions and make recommendations to

% The Communist Party of Vietnam, Documents of the 10™ National People’s
Congress, National Political Publishing House, Hanoi, 2006, p.125
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state organs on issues at grassroots, local and national levels”, and the
responsibility of the State is to “facilitate conditions for citizens to
participate in state and social management; implement publicity and
transparency in receiving and responding to public opinions and
recommendations” (Article 28).

The Law on Organization of the National Assembly (2014) and
the Law on Organization of Local Governments (2015) also emphasize
the responsibility of elected bodies in receiving people’s opinions and
recommendations. In particular, National Assembly deputies shall keep
close ties with voters and submit to the voter supervision; frequently
contact voters, inquire into their feelings and aspirations; collect voters’
opinions and petitions and honestly report them to the National
Assembly and concerned agencies and organizations; report to voters
on their activities and activities of the National Assembly; respond to
voters’ requests and recommendations; and press for, monitor and
oversee the settlement of complaints and denunciations, and guide and
assist the implementation of citizens’ right to lodge complaints and
denunciations (Articles 27 and 28 of the Law on Organization of the
National Assembly); “Agencies, organizations and individuals may send
their recommendations on making of laws, resolutions of the National
Assembly, ordinances, and resolutions of the Standing Committee of
the National Assembly to ministries or equivalent agencies in writing or
via their website”.

Citizens not only exercise the rights defined in the Constitution
and laws, but they can also participate in the policy making process
through the Vietnamese Fatherland Front, socio-political organizations®,
socio-professional organizations and mass media because they are the
most broadly representative of the people’s legitimate rights and
interests.

» The Constitution (2013) recognizes this by affirming that “the Vietnam
Fatherland Front is the political base of the people’s power; represent and protect the
legal and legitimate rights and interests of the people; gather and promote the
strength of the great unity of the entire nation, exercise democracy and strengthen
social consensus; social supervision and review”(Article 9).
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In the main functions of the Vietnamese Fatherland Front, the
social criticism of the Government’s policies and laws is very important
function, by which it gives “comments, evaluation, political opinions
and recommendations on the drafts of legal and planning documents,
project plans of Government agencies” . It has the responsibility to
“gather and synthesize opinions and recommendations of voters and
the people to report and make proposals to the Party and the
Government.

The Law on the Enactment of Legal Documents in 2015,
a fundamental law on policy process, institutionalize in detail the
Constitution’s provisions on public participation in the policy making
process. According to this law, the enacted policies must ensure
publicity and democracy in the receipt of, and respond to, opinions
and proposals of individuals, agencies and organizations during the
formulation and promulgation of legal documents (Clause 6, Article
5). In order to facilitate conditions for people’s participation in policy
making process, this law provides that socio-political organizations,
social organizations and the people have the right and being created
conditions to give opinions on policy. In the policy making process,
agencies and organizations in charge of drafting and concerned agencies
and organizations have the responsibility to make publicity and
transparency of information related to the policy, facilitate conditions
for agencies, organizations and individuals commenting on the
proposals of policy formulation and drafts; conduct the collection of
opinions of the subjects who will be directly affected by the policy.
Opinions on the policy and law- proposal must be synthesized, studied,
explained and absorbed in the process of revising the drafted policy
documents (Article 6, Article 34).

Information transparency is a basic condition for the public to

. . (] »
exercise its “right to know”. Only when the people have access to
complete, timely and accurate information can they exercise the “right

% According to the Decision No. 501/QD-TTg dated April 15, 2015 of the
Prime Minister, reviewing “is the activity of making clear comments, assessments and
criticisms on the proposals regarding the project’s contents in conformity with the
objective and conditions stipulated or posed by the real situation”.
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to discuss” in policy projects. To ensure the people’s right to access
information, the Law on Access to Information (2016) clearly stipulates
the information that the government must disclose to the public,
including: (1) Drafts of legal documents; (2) National and local
strategies, programs, projects and plans on socio-economic development;
(3) Sectoral planning, implementation methods and results; (4) Details
and results of referendums, adoption of the people’s opinions on
matters under the decision-making authority of Government agencies
which the people are invited to comment on by law; (5) Scheme and
draft scheme of establishment, dissolution, merging, division of
administrative units, adjustment of administrative boundaries (Clause
¢, d, Article 17). Forms of information disclosure include: a) Posting on
electronic portals, websites of Government agencies; b) Disclose on the
mass media; ¢) Publishing on Gazette; d) Posting at Government
agencies offices and other locations; d) communicating with citizens,
organizing press conferences, press releases, spokesman activities of
Government agencies according to the provisions of law; e) Other
convenient forms for citizens determined by the agency responsible for
disclosing the information (Article 18).

Besides the aforementioned legal documents, the public
participation in policy and law making process is also mentioned in the
Law on Referendums (2015), Press Law (2016), Law on Prevention
and Combat of Corruption (2018), Law on environmental protection
(2015), etc.

In short, ensuring public participation as well as the collection of
public opinions is the responsibility of the presiding agency in charge
of drafting and is a mandatory procedure in the policy making process.
Forms of collecting public opinions on policy drafts prescribed by law
include:

* Posting projects, policy proposals, reports, and revised drafts of
the documents on the website of agencies or organizations in
charge of drafting policy for the people to be able to give their
opinions.

* Collecting written opinions of stakeholders. This procedures
may be carried out in the form of direct consultation, sending
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the drafted proposal to stakeholders for their opinions,
organizing conferences, seminars, or through the official mass
media.

* Organizing direct dialogues with the ones who are directly

affected by the policies.

Opverall, the current legal framework for public participation in the
policy making process in Vietnam is quite basic. It emphasizes the
principles of transparency, democracy, openness and accountability in
making and promulgating policies, which contributes to the gradual
realization of democratic goals. However, the political-legal framework
for public participation in policy making still needs to be improved to
create a stronger foundation for building a modern democratic
governance.

3. Current situation of public participation
in policy making process in Vietnam today

It can be seen that, in Vietnam today, terms such as “collecting
opinions on policies”, “policy advising”, “policy consultation”, “policy
dialogue”, especially “social criticism” - as ways to express public
interests through which individual citizens, workers, businesses, socio-
political organizations give their opinions on a certain policy or law
issue of the Government - increasingly appear in legal documents,
specialized books and journals, speeches of Party and Government
leaders as well as in official media. In fact, the forms of social advising,
consultation, dialogue and criticism of the Government’s policies and
laws have occurred regularly as a mandatory procedural requirement in
policy making. This partly indicates the fact that public participation
in social management is a legitimate need, a component of the
democratization process of social life, which also reflects the democratic
level of both the people and the government.

Recognizing the role and significance of public participation in
policy making process, the development of public policy has become a
concern and responsibility of the whole community, not just a
privileged function of the Government. Accordingly, the policy-making
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process is renewed towards openness, transparency, promoting the
participation of the people and society in policy formulation, and
establishing a policy making process with the participation of
stakeholders including the government, businesses, socio-political
organizations, mass organizations, experts, scientists and the media, etc.
In fact, “public engagement in the policy process has become an
important solution not only to enhance the effectiveness of policy
communication but also to improve the people’s capacity to receive,
evaluate and respond to policies™". This is an necessary requirement for
ensuring the people’s right to information and strengthening the
accountability of policy-making agencies.

So far, popular forms of public participation in policy making
includes:

Firstly, policy drafting agencies consult with those who are directly
affected by the policies and collect their opinions, facilitating
conditions for the public to be informed and contribute to the drafted
policies. For example, a number of bills have received wide public input
such as the 2013 Constitution, the Law on Enterprises (2014),
the Land Law (2013), the Law on Science and Technology (2013), Law
on Environmental Protection (2014), national target programs related
to social security policies (hunger eradication and poverty reduction,
gender equality, prevention of HIV/AIDS, etc.). A number of social
professional organizations have been assigned by the Government to
draft legal documents. For instance, the Association of Elderly drafted
the Law on the Elderly (2009), the Red Cross drafted the Law on
Red-Cross Activities (2008), etc. The widely used forms include of
organizing meetings with voters of elected bodies, social criticism
meetings, direct dialogues between the Vietnam Fatherland Front and
agencies and organizations about drafted documents to be reviewed,
sending the drafted documents to the concerned agencies, organizations
and individuals for comments; giving opinions through the websites of
the policy drafting agencies; regularly organizing and broadcasting the

SV Increasing public participation in the policy process. Source: hteps://
www.nhandan.org.vn/chinhtri/item/38178602-tang-cuong-su-tham-gia-cua-cong-
chung-trong-qua-trinh-chinh-sach.html
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episodes of “People ask-Ministers answer”, “Policy dialogue” programs
on the official media of the Government; broadcasting live National
Assembly meetings related to policy debates for the people to follow
and grasp.

Secondly, policy dialogues between the Government and
businesses are strengthened. Accordingly, the Government annually
organizes policy dialogues between the Prime Minister and domestic
and foreign businesses, donors, through which the Government
understands the businesses’ needs while the businesses know the
Government’s intentions*. These dialogues take place in the spirit of
openness, straightforward discussion so that both sides can be on the
same page. For example, at the Spring Economic Forum (2015),
the opinions of experts and enterprises on improving business
environment and restructuring Government-owned enterprises helped
the Government to improve the Enterprise Law, the Investment Law,
the Bidding Law and the equitization policies of state-owned
enterprises. At the Vietnam Private Economic Forum (2019), central
agencies, ministries, sectors, enterprises, experts and investors pointed
out the bottlenecks hindering the private sector, and made
recommendations and proposals to the Government in order to make
adjustments and create the best conditions for the development of the
private sector.

2 As an organization representing the business community, the Vietnam
Chamber of Commerce and Industry (VCCI) has made efforts to contribute to the
creation of a legal environment increasingly favorable for business activities and
sustainable development of the country. Over the years, regarding the local
government, VCCI has had the initiative to build a Provincial Competitiveness Index
(PCI) to summarize good practices that help local governments gradually improve
the quality of economic governance. In addition, VCCI has also developed a set of
indicators for evaluating the quality of law formation and enforcement activities of
ministries (MEI), which have been officially implemented since 2011 and was based
on the opinions of 207 business and professional associations representing more than
400 thousand enterprises. This set of indicators is used by the VCCI research team to
“synthesize business associations’ assessments on the level of transparency and
effectiveness of the lawmaking and law enforcement activities of ministries in
Vietnam”.
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Thirdly, a competition mechanism in policy ideas and reports is
established by promoting the role of universities, policy research
institutes/centers. Policy consultation activities, with the focus on the
participation of professional organizations/agencies, experts, and
scientists in policy research and design, are intensified. Especially, the
Prime Minister’s economic advisory group includes not only domestic

experts but also Vietnamese experts who are living and working
abroad®.

In an effort to promote the democratization of social life, towards
building a modern governance model, public participation in policy
making process in Vietnam has initially brought about some positive
results as follows:

* Enhancing the people’s political activeness into political life,
developing a sense of citizens’ rights and obligations, and the
community’s social responsibility for the development of the
nation and people. In fact, when participating in the policy
making process, especially policies that are directly related to
the public interests, the public recognize itself as a truly
member of the process, thereby takes an active role and
responsibly participates in contributing ideas on the policy.
This increases the transparency and consensus in policy
making, enabling “life come into the policy” and making it
become closer to people, effectively promoting the policy
implementation process.

* Exploiting social resources for the policy making process,
especially experiences and knowledge from individuals, experts,
scientists, social organizations, businesses and professional
organizations who have high reputation nationally and globally
to provide information as well as scientific foundations for the
policy making process; thereby contributing to limiting policy

3 On July 28, 2017, the Prime Minister signed Decision No. 1120/QD-TTg on
the establishment of the Prime Minister’s Economic Advisory Group to advise the
Prime Minister on economic development issues. The advisory group consists of

15 members including local experts and Vietnamese living and working abroad
(USA, Japan, France).
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mistakes, saving, reducing the cost of resources in formulating
policies of the Government, improving the quality of policies.
In recent years, public consultation on policy formulation has
been promoted. Many recommendations, suggestions and
criticisms have been effectively employed; and they were
drafted and adjusted by the leading agencies to adapt to the
objective reality, thereby creating a high consensus in the
society. As a result, many policies meet the practical needs,
create a strong motivation and contribute to the socio-economic
development of the country during more than 30 years of
renovation.

e Reducing conflicts of interest among social groups, thereby
creating social consensus in policy making process. Indeed,
through the forms of consultation, dialogue and criticism of
the public policy, the public is free to express their voices, listen
to the opinions of other subjects, thereby forming a spirit of
cooperation, tolerance; disagreements in policies have also been
increasingly narrowed, parties have found a common voice in
the way of solving problems, from which the limitations and
inadequacies of the policies have been overcome. The quality,
effectiveness and efficiency of the policy have been significantly
improved; the usefulness of policies in national management
and governance have also been promoted®.

In addition, engaging the public in policy making process not
only improves the effectiveness of policy communication but
also enhances the capacity to receive, evaluate and respond to
policies. This process has contributed to ensuring the

3% Despite having been implemented since before 2013, social feedback activity
has been carried out essentially, widely and deeply, and effectively only since the
Decision 217-QD/TW and the 2013 Constitution were enacted. In the past five
years, the Vietnam Fatherland Front and socio-political organizations at all levels
have organized 15,745 social feedback events; 32,064 tasks and contents from
suggestions on building the Party and government. Retrieved from heep://
tuyengiao.vn/nghien-cuu/ly-luan/thuc-trang-nhung-van-de-dat-ra-hien-nay-trong-
hoat-dong-phan-bien-xa-hoi-cua-mrttg-viet-nam-119998
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information rights of people and increased the accountability
of policy-making agencies.

* In Vietnam today, the strong development of information
technology and social networks has changed the way of
interaction between people, experts, interest groups, social
organizations, and the government in policy making process. It
can be seen that never has the Government policy reached the
people so quickly as well as been taken such strong interest.
Through social networks, subjects have created a wide
connection to access and share information, express opinions,
comment, discuss from different perspectives and spread out
debates concerning public policy issues. This helps to create
pressures of public opinion and communication, forcing
governmental agencies to listen to and receive public opinions,
make explanations, or even amend and suspend some wrong
policies. The whole process has step-by-step improved the
efficiency of state governance, and met the expectations of
stakeholders towards development goals®.

Besides these aforementioned achievements, public participation
in policy making in Vietnam also has some shortcomings and
limitations as follows:

Firstly, the confidentiality in the process of policy formulating has
not been effectively fixed. With the current policy process, it is claimed
that most of the policy initiatives still come from Government agencies
assigned to state management (mainly performed by ministries, sectors,
People’s Committee of provinces and cities). There is still very few
public policies enacted derived from the ideas of those affected by the
policies, and the policies implementing measures are also mainly
proposed based on the desires and management purposes of sectors,
localities under their management without regardless of the overall
social interest. According to the report on The evaluation of real
situation of policy analysis in law making (2014), ministries

% Huynh Ngoc Chuong. (2016). People’s participation in public policy under
the influence of social networks in Vietnam: Case studies, Journal of Scientific and
Technological Development, vol. 19, issue Q4, p. 31
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managing sectors are the first subjects to initiate and sponsor a great
number of important policy ideas and proposals®. In the process of
public policy making, the best information channel to receive opinions
from those affected by the policy has yet to be formed fully. This is one
of the fundamental reasons why some policies are less feasible, or their
implementation is not as effective as the maker’s desires.

Secondly, public participation in the policy and law formulation
process is limited; the accountability of the presiding drafting agency is
not high. It is obvious that law on the Enactment of Legal Documents
(2015) and its implementation guidelines reflect great efforts of
lawmakers in policies democratization, publicity and transparentization
in order to mobilize and ensure the participation of individuals and
organizations. However, there is a big gap between law and reality. In
fact, collecting public opinions on policies is not widespread and
plentiful. The organization of direct consultations with the subjects
who are affected by the policy (which should have been implemented)
could not be organized or only formalistically and unrealistically
organized; although all the procedures have been done, but ineffectively
and wastefully. Current regulations on collecting opinions “have not
created an environment for those who have the capacity and desire to
give social criticism, such as lawyers, legal experts and scientists, etc.,
to regularly participate in the process of developing legal documents®.
It is important to emphasize that, although the presiding drafting
agencies have conducted policy consultations, they have not yet
seriously and comprehensively taken citizens” opinions and
recommendations on the policies’ amendment and supplementation; or
if any, in project policy submission files, there is no separate report
reflecting the opinions of these target groups. The files also do not
show how the opinions of these subjects were received and responded
to. The explanation of the presiding drafting agency or the drafting
board on receiving the opinions of the subjects who are affected, or the
opinions of experts and scientists is not clearly shown. It is also claimed

36 Real situation of policy analysis in law making, p. 31

%7 Pham Thuy Hanh. (2008). Some recommendations to innovate the process of
issuing legal documents. Retrieved from http://xaydungphapluat.chinhphu.vn
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that “the lack of feedback mechanism from drafting agencies or from
drafting boards would make experts, scientists or people less
enthusiastic on contributing to the law 7. This creates an environment
for clandestine projects between interest groups and policy makers to
take advantage from the policy.

Thirdly, access to policy information is still limited for the public
at large.

According to the Law on Promulgation of Legal Documents
(2015), the presiding policy agency is responsible for disclosing all
information related to the policy for people to study and contribute
opinions. The categories of information that must be disclosed includes
policy draft, report on the impact assessments of policy, the
accountabilities on responses to the policy and the amendments to
policy (if any). However, in fact, people mainly access to policy draft
but rarely have access to the report on the impact assessments of policy
as well as an explanation of policy. In case the citizens want to gather
more information on the policy, they almost have to make their own
effort without being able to request support from the agencies in
charge. This is a real barrier that needs removing to ensure the
effectiveness of citizen participation.

Fourthly, the lack of proper investment in the resources to ensure
the work of policy making, especially the resources for collecting public
opinions on policy projects, has significantly affected the quality of
public participation in policy making.

With the current financial mechanism, “the amount of Government
budget spent on the construction of a law project can only meet about
20% of the actual needs for law making activities. The shortfall is
expected by a number of drafting agencies, who expect to mobilize
support from international donors”. Moreover, the budget for public
consultation on policy projects is very small, insufficient for conducting
extensive consultation with affected stakeholders as well as making an

3% Real situation of policy analysis in law making, p. 45-46

3 Assessment report on the real situation of policy analysis in law making
(2014), p. 50
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surveys into people’s opinions on a large scale (enough for
representation). In addition, listening to experts and scientists’ opinions
is very important, since it can compensate for the lack of knowledge
and skills of policy-makers. However, the budget for organizing large-
scale workshops with the participation of experts is too small; therefore,
not many workshops and seminars can be held. This reality caused the
drafting agencies have to not only assure professional quality, but also
to seek for sponsorship and deal with purely administrative and
technical tasks of the policy making process.

Fifthly, the social criticism role of the Vietnamese Fatherland
Front and its member organizations in policy projects is still vague and
not effective. “The voice of the Fatherland Front after the critics is not
strong enough to make a “radical change” in the contents of the drafted
policy that are under criticism”*. The main reason put forward is that
the Fatherland Front and socio-political organizations in Vietnam still
lack independence in organizing and operating, and are under the
effect of administratization and bureaucratization (due to the fact that
they are under the leadership of the Party in organizing and carrying
out political tasks while depending on the Government’s funding for its
activities). In addition, in many people’s perception, there is still a
perception that criticism is rebellion, opposition, etc., thereby greatly
influencing the criticizing process of the Vietnam Fatherland Front.
This leads to a tendency of staying away from disagreements in policy
criticism, or disagreement is only kept within a “safe range”. This
explains how social counter-argument is made superficial, making it
less effective in inviting citizens’ direct participation.

For effective counter-arguments, moreover, it is required that there
be professional staff with consulting experience and a think tank in the
process of conducting counter-arguments. These are the requirements
that most Vietnam Fatherland Front’s officers lack. The techno-science
organizations (affiliated with the Vietnam Fatherland Front) are among

% Ngo Sach Thuc. Real situation and current issues in social review of Vietnam
Fatherland Front, Fatherland Front Magazine. Retrieved from hetp://tuyengiao.vn/
nghien-cuu/ly-luan/thuc-trang-nhung-van-de-dat-ra-hien-nay-trong-hoat-dong-
phan-bien-xa-hoi- crab-mttq-viet-nam-119998
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those that play an important role in policy research and social counter-
arguments, but there still has not been an official mechanism to
support them in performing their roles. For instance, the current legal
documents still lack an array of clear and detailed regulations about
issues such as providing adequate and up-to-date information and
publicizing information so that the Vietnam Fatherland Front and its
members can make counter-arguments, a mechanism for receiving
counter-arguments, responsibilities for answering the counter-
arguments and sanctions for failing to receive counter-arguments.
The current regulations are limited to emphasizing methods and
contents of counter-arguments requested by the criticized targets, so it
has not been able to create a legal framework that invites independent
and active counter-arguments from legal entities and persons,
organizations and individuals, which accounts for limited results in
practice.

4. Recommendations

From the above realities, in an attempt to make true and effective
the public participation in policy making process, the paper makes
some suggestions that follow:

Firstly, transforming the process of policy planning in a way that
it is made open and transparent, and that it ensures the true rights of
participation for all the stake-holders including the State, entrepreneurs,
social organizations, citizens, foreigners, sponsors, scientists, and
professionals. Such participation should be made open on the basis of
establishing equality between the stake-holders, creating an appropriate
mechanism so that the citizens, particularly those directly influenced by
the policy, can converse with the policy planning agencies. In principle,
the citizen participation is a constitutional right that the governmental
agencies in charge must ensure.

Secondly, expanding the participants who can give consultation
and opinion, diversifying channels in which the public can participate
in policy planning, and creating new channels to receive the pubic
responses such as consultation with the non-government organizations,
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lobbying, investigations or surveys on Internet (through the official
websites of the government and the planning agencies). Currently,
policy discussion on social network is an inevitable tendency, so “policy
discussion on social network should be considered a new interactive
channel that helps the government to improve its transparency and
accountability, whereby it helps effectively promote the approved
policies or prevent the inherent problems in public sector such as
corruption and waste”. Speeding the construction of e-government will
effectively support this tendency.

Thirdly, promoting the establishment of information supply
system to ensure openness and transparency; with the full participation
of the mass media system. Specifically, diversifying channels used to
make policy information public and transparent, towards extending
people’s opportunities to access information; disclosing multi-
dimensional information and encouraging people to actively seek
multi-dimensional information instead of depending solely on the
information provided by government agencies. Public information
must be easily accessible, precise, complete and timely. There must be
strict sanctions for hindering or restricting people’s right to accessing
information.

Fourthly, strengthening accountabilities on the part of the
agencies in charge of making policies. The policy making agencies must
be held responsible for answering questions relating to the policy. In
particular, “accountability begins with the policy making agency’s
commitment to take responsibility for its proposed policy. If the
proposed policy does not bring the desired outcome, the agency head
must resign for his responsibility”. The public opinions relating to the
policy must be studied carefully by the policy making agencies and the
law makers. Whether such opinions are accepted or not must be
explained publicly, clearly, immediately so that the public can be
assured that their voices are truly heard, which then creates trust and
motivations for their continual participation.

Fifthly, constructing a legal framework for policy lobbying as this
is a fair need for those who are influenced by the policy. However, such
activity must be kept public, transparent and it must stress the
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accountability so that the public can supervise the policy planners
regarding who they have met and the meetings’ purposes. In addition,
it is necessary to promote the roles of media and civil organizations in
supervising the lobbying activities as well as policy planning so that
these will be conducted in a balanced and impartial manner. This also
controls the situation in which the ‘special interest’ groups (especially
entrepreneurs) use illegal measures to interfere with and abuse the
policy, distort the policy to serve their interests and harm the public
interests. Also, law on lobbying will help preventing powerful
individuals in policy planning from committing corruption.

Sixthly, improving the Vietnam Fatherland Front and its
members’ competence in conducting counter-arguments which means
promoting training, updating, and enriching their knowledge and skills
on policy analysis, consultation, and policy criticism. The Vietnam
Fatherland Front, moreover, should move towards being the largest
criticism forum that connects experts, scientists, techno-science
organizations (affiliated with the Vietnam Fatherland Front) to
participate. For a mechanism that can encourage and promote the
Vietnam Fatherland Front’s responsibility for social counter-arguments,
the State can make a contract on policy criticism with the Vietnam
Fatherland Front and provide budget for its operation depending on
particular projects. Completing law on social counter-arguments also
has a significant role in helping the Vietnam Fatherland Front perform
its functions.

Also, it should be stressed that there must be policies that focus on
and promote the roles of social organizations, which has not really
received full attention from the Party and the State. In particular, it is
necessary to construct an effective legal mechanism for the social
organizations to exercise its right in giving consultation and
contributing to policy planning, supervising, and conducting social
counter-arguments. Also, it is necessary to increase awareness and
responsibility of those social organizations in policy making.

Seventhly, encouraging the formation and development of policy
research centers which are independent of the Government and with
the competition mechanism in policy ideas and policy reports.
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Vietnam still lacks independent organizations that study and
criticize policies (the State used to permit establishment of some
organizations but then they had to dissolve though) while their work
will help the policy stakeholders with different views of the policy and
ensure objectivity. In my opinion, it is time that the State should
encourage and offer convenient conditions for the development of
think tank, policy research institute among which there are
independent research agencies and policy research organization whose
budget are not from the government.

In addition, the Government should offer favors in terms of
infrastructure, environment and space for democratic and open
academic research so that it can promote the roles of universities,
independent research agencies and national policy research agencies,
contributing to the establishment of a basic and uniformed system of
principles for policy study in Vietnam. It should also encourage policy
research based on empirical evidence to increase the persuasiveness for
policy making.

Eighthly, the Government needs to increase the budget for policy-
making activities, especially for inviting public opinions, consultation
and social on policies. If the funding is too little or insufficient, public
participation will become formalistic and ineffective. This obviously
will greatly affect the quality of policies and laws.
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Abstract

Public participation in the public policy process is the
objective requirement of a representative democracy. It
takes place at different levels depending on institutions,
regulations, policy issues, and cultural practices, and the
capacity of the public in each country and region. Along
with the national reform and development process, public
participation in the local public policy process of Vietnam
has extended to almost all levels. Despite some issues
concerning cultural practices, living conditions, and
educational level of the people in some localities that
sometimes make the participation a mere formality. In
general, the people’s active participation, as well as the rise
of new participation forms, has resulted in quality public
participation in the public policy process, in line with the
development trend of a democratic and modern society.

Keywords: public participation, participation level, impact
of public policy, locality in Vietnam.
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1. The concept of public participation
in the public policy process

When discussing state models, Locke and Montesquieu argued that
in a democratic society, public participation in politics was a must-have
cost to sustain and bind a responsible state. In the modern era, when
the democratic state form becomes popular, public participation is
discussed in depth on specific contents such as scope, level and form of
participation. At the same time, public participation also focuses on the
process of planning and implementing public policies, which is the key
activity of the state in particular and the political system in general.

The need for public participation in the public policy process:

e Stemming from the objective need for a representative
democracy, the public participation helps overcome the issues
of authorization - representation. It narrows the gap of
information asymmetry between the state and the people.
Through public participation, the stakeholders of the policy
process provide multi-dimensional and diverse information on
not only the people’s interests and needs, but also the policy’s
technical issues. This is an important input of the policy
process.

* People’s participation in the policy process is the necessary cost
to bind a government to be responsible for the people. On one
hand, the people’s opinions and criticisms concerning policies
from different perspectives and aspects help increase the
rightness and rationality of policies. On the other hand, people
have a better understanding of the policy objectives and
contents, and responsibilities of stakeholders, especially the
government. These provide the basis for more practical and
effective monitoring of government activities.

* Public participation protects and implements the interests of
individuals, groups, communities and society. Participation in
the policy process makes people become more aware of their
ownbenefits and those of their families, groups and
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communities. Then, they have the opportunity to have a voice
in protecting these legitimate interests if they are violatedor
take actions to realize the interests during policy implementation
process.

How do the people participate in the public policy process?
There are many different approaches to describe and evaluate this. For
example, the participant approach analyzes and evaluates the
participation of subjects such as individuals, representative
organizations, official and unofficial interest groups, permanent and
temporary groups, from which the content, methods and forms of
participation are determined. In this paper, the participation level
approach is focused on. This approach shows the levels of power in the
people’s relationship with the government.

Political researchers around the world have many views on the
form and level of public participation in the policy process, depending
on the specific context, condition and level of development of
countries. It can be generalized into a number of levels and forms of
citizens participation in the policy process as follows:

Regarding the ascending level of participation:

i) Supporting Local Initiatives. The public supports a local
planned program or policy. The support is reflected in their compliance
and participation in the implementation of local policies.

ii) Expressing personal views on policy issues and giving their
opinions on local policy issues. The people interested in policy issues
can give their opinion on the policy itself or its implementation at
formal or informal local meetings.

iii) Giving feedback on policy. The public is the consulted partner
in the decision-making process. The authorities present a plan then
receive questions, feedback from the community, and the plan can be
changed when necessary. The people can give advice and opinions, but
the decision-making power remains with the authorities. In addition,
individuals and organizations also have the right to submit their
feedback to the local authorities.
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iv) Discussing and negotiating to jointly make decisions
(negotiation decision). The people are the subject of cooperation,
negotiation, debate and engagement in agreements with the
government. At this level, the community democracy is pushed to a
higher level. The people directly discuss and make decisions with the
government. The two parties - the government agencies and the people
- work together to make a joint decision in order to identify the arising
needs or conflicts that contain issues for public policy to focus on
solving.

v) People’sauthority in policy issues including the right to veto
authorized decisions or jurisdictions®. This is the highest level of power
of the people and community over certain policies. For these types of
policy, if the local people and community do not accept, the policy will
not come into effect. Obviously, this veto must be stipulated in the law
on the relationship between the community, the people and local
government.

Taking a different approach which views public participation from
managers’ expectations and the goals they pursue in the decision-
making process (John Clayton Thomas, 1995), this model of

participation has the following five levels:

* Decisions made solely by the government (without public
participation)

* Adjusted government decisions (officials seek information from
different social groups and make policy adjustments)

* DPublic consultation from a variety of sources, officials share the
issues with social groups, analyze inputs and then make
decisions.

* Public consultation as a unified bloc: Officials share the issues
with a single group representing the public, collect opinions
and suggestions, then make decisions that reflect the group’s

# Citalin BABA, Rizvan CHERECHES et al. Public Participation in Public
Policy Process — Case Study in seven Countries from North — Western region of
Romania, Transylvanian Review of Administrative Sciences, 26E/2009 p.5-13.
Retrieved from http://rtsa.ro/tras/index.php/tras/article/viewFile/199/195
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influence or consultation. This allows and requires all members
of the group to have an opportunity to participate (Callahan,
2007).

¢ Public decision, officials share the issues with the citizens and
try to reach a decision that all participants accept.”

2. Public participation in public policy process
at local level in Vietnam

In Vietnam, the 2013 Constitution states that the Socialist
Republic of Vietnam is a state of the people, by the people and for the
people. Along with the system of regulations in the law on the
organization of the state, the National Assembly, the Government, the
Court, the Local Government (2015) and the information laws,
especially the Ordinance on Grassroots Democracy with the regulation
“People know, discuss, do, and inspect” has formed a legal framework
for public participation in the local policy process. On the other hand,
the economic, scientific and technological development, together with
the expansion of democracy as well as increased openness and
transparencyin the organization and activity of the state apparatus has
fostered public participation in the policy process. In this paper, the
public participation in the local policy process generalizes only from the
practice of several policies in some localities of Vietnam.

Among the levels mentioned above, public participation in
Vietnam is mainly at the first three levels. The first level is the people’s
support or opposition to a policy that has been planned in advance by
the government. A number of policies that are relevant and beneficial
to the people are often accepted and supported by the people, even
without consultation with the public beforehand. Examples include the
policies on hunger eradication and poverty reduction, new rural
construction, agricultural and forestry expansion, projects to provide

% Catilin BABA, Rizvan CHERECHES et al. Public Participation in Public
Policy Process — Case Study in seven Countries from North — Western region of
Romania, Transylvanian Review of Administrative Sciences, 26E/2009 p.5-13.
Retrieved from http://rtsa.ro/tras/index.php/tras/article/viewFile/199/195
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clean water or build restrooms, etc. However, besides the policies that
are supported, some are opposed by the people, including policies and
projects related to land acquisition to develop industrial and
commercial zones, build cemeteries, landfills, etc. that can pollute and
affect the living environment of the local community and people.
This opposition sometimes leads to conflicts between people and
businesses, people and authorities in some localities, and adversely
affects social security and social order. Public participation at this level
is quite common with the extent of participation depending on
people’s awareness of their own benefits and those of their family and
community.

At the second level, people participate by offering their views and
opinions on projects and policies during the discussion and decision-
makingstages. Individuals are less involved in providing information or
expressing their views and voices to officials or other government levels.
Public participation in the policy process is also carried out through
their representatives who are the People’s Council deputies (elected by
local people), through socio-political organizations of which they are
members, through the media, newspapers, lawyers, etc.

The level of people’s participation in the policy’s discussion and
decision-making process is generally low. In a survey on the level of
people’s participation in the discussion, suggestion-making and
decision-making stages of the planning for new rural construction in
Nghe An, results showed that only 11.7% of the respondents directly
participated in this activity, 14.7% of the respondents participated
through their deputies, and 24.9% participated through representative
organizations. However, 48.7% of the respondents said that they did
not know about this activity so they did not or could not participate.*

Individuals’ direct participation in the discussion and decision-
making process of local policy is not entirely derived from their own
needs and desires, self-awareness and initiative, but for other reasons as
well. For example, among 67 people (making up 11.7%) who directly

“ Phan Van Tuan, Mode of public participation in the current public policy process
in Vietnam (Through research into new rural construction policy), Doctoral thesis of
Politics, Ho Chi Minh National Academy of Politics, H 2017, p.87
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participated in the discussion, feedback and decision-making stage of
the new rural construction policy in Nghe An, the percentage of people
proactively participating is quite low, accounting for only 4.6% of the
total 67 participants. Meanwhile, the people who directly participated
were mainly appointed by either commune leaders (accounting for
61.1% of 67 participants) or villagers (accounting for 34.4% of
67 participants).®

At the third level, the public participation in giving comments
and feedbacks when consulted by the government is still limited,
especially in rural areas.

For example, households’ representatives do attend community
meetings where public opinions on state policies and programs are
collected, but most of their attendance seemed perfunctory. Specically,
although officials exhort the people to participate and allow them to
speak, there is often no particular response or action taken towards
what the people have proposed. Only 17.9% of the respondents said
that their comments were taken into consideration, while 46.2% of the
respondents said that their comments were not considered, and up to
35.9% said that they knew their comments were not considered so they
did not give any in the next meetings. According to the survey data, the
number of respondents with enthusiasticparticipation made up 26.8%
while the ones staying quiet and following others’ opinions accounted
for 73.2% of the respondents.*

Interviews with citizens and local officials in some other localities
indicated that public participation was a mere formality. For instance,
in a commune of Hoa Binh province, the main aim of meetings
organized by local authorities is to inform the local citizens about the
policies and plans already passed by the authority, with little discussion
or participation. As a result, they do not have enough information

% Phan Van Tuan, Mode of public participation in the current public policy process

in Vietnam (Through research into new rural construction policy), Doctoral thesis of

Politics, Ho Chi Minh National Academy of Politics, H 2017, p.89
% Phan Van Tuan, Mode of public participation in the current public policy process

in Vietnam (Through research into new rural construction policy), Doctoral thesis of

Politics, Ho Chi Minh National Academy of Politics, H 2017, p.89-90
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about the policies and little chance to affect the implementation
process. Some local officials attribute the people’s low level of
participation to their lack of education. Lack of knowledge and
awareness is considered the cause of limited participation opportunities.
Even when attending events and meetings, they hardly participate in
the decision-making process and often fail to grasp the final decision.

In another study conducted in some localities, the people’s
assessments of the level at which their thoughts and opinions were
reflected in state policies in the locality in rural areas are different from
those in urban areas. The percentage of rural people rating the “pretty
much reflected” level was 37.4%, higher than the remaining levels.
Meanwhile, the percentage of urban people rating the “partly reflected”
level was 35.9%, higher than the remaining levels. The results show
that the rural people rate the level at which their opinions are taken
into consideration during the development of policies pretty highly.
(The six provinces where the research was undertaken include Hanoi,

Hoa Binh, Dac Lac, Khanh Hoa, Dong Nai, Kien Giang).*’

At the fourth level, the people and the authoritiesdiscuss and
negotiate in order to make joint decisions regarding the policies.
This form has not been specifically stipulated and widely implemented
in Vietnam. The policy issues under the authorities’ competence are
still decided by the authorities in consultation with the people and
stakeholders. There is still no form of discussion, negotiation or joint
decision between the authorities and the people. Only when there is a
conflict between the authorities and the people can there be
negotiations between both sides to establish agreements and
commitments, which are then included in the authorities’ policy
decision.

¥ Nguyen ThiNga, Social public opinion on a number of issues in managing policy
implementation, people’s participation, an article in the state project KX.03.16/11-15
on “Social public opinion on social change in the work of renovation”. Retrieved
from http://www.vanhoanghean.com.vn/chuyen-muc-goc-nhin-van-hoa/dien-dan/
du-luan-xa-hoi-ve-mot-so-van-de-dieu-hanh-thuc-thi-chinh-sach-su-tham-gia-cua-
nguoi-dan
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The Ordinance on Grassroots Democracy mainly emphasized the
<« . . »

process of “people know, discuss, do, and inspect” and had no
regulations about “people decide”. The people have the right to “decide”
only in issues related to their participation in building or solving
problems of the community. For example, the people discuss and
decide on their contribution level to build roads, schools, infirmaries,
etc., and how to organize the implementation process.

Instead of making decisions, the people in the community
supervise the implementation of policies, but this has not achieved the
desired effect. When asked whether they participated in supervising the
new rural construction’s programs or projects, up to 85.7% of the
respondents said they did not participate in any inspection, supervision
and evaluation activities. The main reason for their not participating is
that the local authorities did not create conditions for the people to
participate in the inspection, supervision and evaluation, especially for
works using the state budget.*®

According to the survey results, people think that a local
supervisory board have been set up so they do not need to participate.
This amounted to 45% of the respondents. Besides, 24.9% believed
that there were already representatives elected by the people, and
21.4% thought that there were representatives of socio-political
organizations, social organizations and professional societies to
participate in the inspection, supervision and evaluation on behalf of

the people.”’
At the fifth level, the people have authority over policy decisions.

The most common form of the people’s veto is still through term
elections in which people select representatives to hold and exercise
power for certain goals, therefore the current representatives who do

“ Phan Van Tuan, Mode of public participation in the current public policy process
in Vietnam (Through research into new rural construction policy), Doctoral thesis of
Politics, Ho Chi Minh National Academy of Politics, H 2017, p.104

“ Phan Van Tuan, Mode of public participation in the current public policy process
in Vietnam (Through research into new rural construction policy), Doctoral thesis of
Politics, Ho Chi Minh National Academy of Politics, H 2017, p.105
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not really serve the people’s needs and interests can be replaced.
However, these elections usually have a higher percentage of male
voters than female. On the other hand, the qualifications and prestige
are the most important criteria for selecting delegates, not their views
on policy. Currently, each candidate also has a action program to
persuade voters and to present in candidate-voter meetings. However,
the policy views and trends of candidates at local and central level have
not been considered and reflected in the action plan. Therefore, the
election and the people’s participation in the election have not
manifested their meanings and impact on policy directions.

3. Some new forms of public participation
in the policy process in Vietnam

Some main forms of public participation in the public policy
process include direct participation of individuals and organizations, or
indirect participation through elected representatives, socio-political
organizations, media. Such participation takes place at government-
organized meetings in the community, residential areas, at candidate-
voter meetings, government-to-people dialogues, businesses, at forums,
seminars, consultations or movements, parades, rallies, demonstrations,
etc. In addition to the traditional forms, there have been some new
forms of public participation that are capable of spreading and creating
certain effects in society. These include the public participation on the
Internet and social networks, or in Clubhouse (a new form of peasant
organization) in some localities.

* Participation on the Internet and social networks

The advent of the Internet and social networks has changed
the way the public involve in the public policy process, from updating
information, discussing policies, responding, gathering groups of
organizations with the same interests and actions in practice. These
channels provide quick and timely information, and they are also
forums for discussions, sharing views and opinions of participants.
They are capable of spreading and creating strong impact in society.
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The discussion of policies on social media helps attract,
gather and share opinions of people with the same interests and
viewpoints, thereby forming a force to act together, create public
opinion to raise the authorities’ awareness, or pressure them to
reconsider the policy issues. For instance, the people’s reaction to the
“Hanoi green project” stemmed from the sharing of images of the cut-
down trees on the streets of Hanoi on Facebook, Youtube, and personal
blog pages that aroused strong emotions and the formation of a Hanoi
tree protection group called the 6,700-people group (this group
protected 6,700 trees which were supposed to be replaced in the
“Hanoi green project”). This group attracted 61,000 participants,
organized movements, protest activities and rallies on the streets of
Hanoi on weekends. The petition on Facebook to call upon the
government to stop the cutting-down-tree project attracted 7,000
supporters.”’

Facing this situation, the city authorities had to conduct press
conferences, explain and report the problem to the government. The
project ended with the government’s conclusion and the officials
directly implementing the project were disciplined.

Similarly, some other policies such as the filling of Dong Nai
River, Son Doong cable car, the relics rehabilitation project, the
appointment of a department director in Quang Nam province, etc.
have also been criticized and influenced by the public opinion in
similar ways. As a result, current public interest has extended to
national issues, cultural environments, sustainable development and
national governance.

However, it is also important to emphasize the role of
intellectuals in public policy discussion, along with celebrities who have
a strong influence on public opinion and attract the attention of the
press and the media. As such, it is necessary to stimulate the discussion
of public policies and attract the people and the media’s attention,

> Huynh Ngoc Chuong (2016). People’s participation in public policy under
the influence of social networks in Vietnam: case studies, Journal of Science and
Technology Development, vol. 19, issue Q4-2016.
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forcing agencies and authorities to make explanations, justifications, or
suspend some wrong policies.”!

* Clubhouse (Dong Thap province)

Since Canh Tan Clubhouse — the first model of clubhouse —
was established in July 2016 in An Nhon commune, Chau Thanh
district, Dong Thap province, until March 2019, Dong Thap province

has had 58 clubhouses with thousands of members.

The clubhouses are established on a voluntary basis,
organized and operated in accordance with the Law on Association,
with the viewpoint that the people understand their own problems
better than the State. Therefore, this is a model in which the people
build a community space themselves in order to exchange information,
discuss and make decisions about their own issues.

In a clubhouse’s organizational structure, the person who is
the head of the clubhouse act as the focal point of information among
the members. The initial facilities for activities are mostly voluntarily
donated by the people, agencies and business only provide partial
support, such as tables and chairs, I'T equipment, etc. The clubhouse
proactively develops regulations and sets out a program of activities in
which the member meets periodically every two weeks or every month.
The contents are decided by the members and have various forms such
as discussing and exchanging new and effective production methods;
watching documentaries, listening to scientists and businessmen
sharing about the application of science and technology to producing
and cooperating in consuming agricultural products; discussing issues
of households, villages, etc. in order to serve the members’ interests.

Over the past years, the clubhouses have operated as self-
governed social institutions and helped people to gradually become
independent on the state support, to gradually demonstrate and
promote solidarity, assert their willingness, autonomy and self-
management in their own work as well as the community’s. People

! Huynh Ngoc Chuong, People’s participation in public policy under the
influence of social networks in Vietnam: case studies, Journal of Science and

Technology Development, vol. 19, issue Q4-2016.
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started shifting from small production practices to reorganizing
production in the direction of cooperating with enterprises who
provide investments and consume products, well serving market
demands, especially by producing reliable, quality and food safety
products.

Accordingly, besides discussing production and business matters,
people talk about life and resolve common social problems such as
building roads, bridges or houses, environmental sanitation, security
and order, etc at the clubhouses. This has been gradually changing the
people’s viewpoints, way of life in resolving community problems, step-
by-step determining that “the problems of the society are also the
problems of each individual, each family, and everyone has the
responsibility to participate in resolving them”, thereby mobilizing
social resources to build new rural areas of the locality. Clubhouses have
created community spaces for the people to discuss and decide on their
own issues and the community’s.

Each meeting of the clubhouses has the voluntary attendance of
local leaders, representatives of the Vietnam Fatherland Front, socio-
political organizations, and specialized technical staff of the province
and district, experts and scientists from universities inside and outside
the province. They help the people to promptly get information
about the Party and State’s guidelines, policies and laws for each
manufacturing and business field; the experts and specialized engineers
transfer technology and provide technical support for the clubhouse’s
members.

On the other hand, the clubhouses’ feedback channel via the email
connection (among the members) to the heads of the authorities at all
levels such as the Party’s secretary, chairman, or director, should timely
update them on the information and main problems at the grassroots
level so that they can come up with a prompt resolution. The
connection is regarded as a timely and effective feedback channel.
Thanks to this feedback channel, agencies in charge of managing cadres
and party members can accurately assess the capacity and prestige of
each cadre, each party member, thereby helping the party committee to
discover promising cadre to foster and supplement to the adjacent
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cadre source, screen and arrange cadres in accordance with their
capacity and working forte.

It can be said that the clubhouses help diversified the forms of
gathering people, promoting democracy and community resources,
indicating the direction to avoid the emergence of “administrative-
ization” and “officialization” in the activities of the Vietnam Fatherland
Front and socio-political organizations, especially the renewal of
activities to meet the expectations of union members, clubhouse
members and the people. At the same time, promoting the democracy
and resources of the typical reputable, experienced and dedicated
people who are the key members in informing, communicating, and
encouraging other people to help better implement the political tasks of
the locality.

4. Some issues oi public participation
in the policy process in Vietnam

Firstly, the culture of participation: people are generally afraid of
exercising their right to participate because they are familiar with the
top-down approach to making decisions and used to obeying orders
and complying with regulations. Giving feedback and opinions is not
the custom and the strength of Vietnamese people who come from an
agricultural economy, always prefer peace and often make compromises
when dealing with problems.

Secondly, regarding the issue of benefits, people often do not
participate without seeing any benefits from the policy. Most people do
not really pay attention to the common issues of the community and
locality. People are motivated to participate only when their interests
and immediate life are adversely affected. It can be said that most of the
people do not accurately assess the significance of participation in the
local policy process.

Thirdly, concerning living conditions, most of the people in some
localities lead a life with many difficulties and spend much time and
effort making a living, so they do not have the time to access, research
and take an interest in political and policy affairs. As having no
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conditions or capabilities to participate, they refuse or do not want to
participate in the communal and local common affairs. If required,
their participation is a mere formality and its purpose cannot be
achieved.

Fourthly, in some situations, the people are not actively involved
in the policy process partly due to the perfunctory consultation,
reception and response to feedback of the authorities. In some
localities, owing to certain reasons, the authorities and some officials do
not actually encourage the people to participate in the policy process.
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which the people enjoy their human rights. More importantly, once a
public policy is made with the people’s meaningful participation and
based on a human rights approach, it shall be more effective and
efficient. Meanwhile, the human rights-based approach is one of the
methods and means of planning, implementing and monitoring public
policy that has been highly appreciated and requested by the United
Nations and the international community. It is also one of the
compulsory requirements for public policy at national, regional and
global levels. The paper’s goal is to analyze, explain and clarify the
concept, characteristics and basic contents of this method in public
policy making and implementation as well as to examine the people’s
participation to public policy. Based on the assessment of the practical
application of this method in the current public policy process in
Vietnam, both positively and successfully, as well as the challenges and
constraints, the paper proposes feasible and effective solutions to
further strengthening the effectiveness and effectiveness of public policy
making implementation in Viet Nam today.

Key words: peoples’s participation, public policy, human rights-based
approach, Vietnam.

1. Theoretical rationale ior public participation
in policy and law-makKing process

1.1. Characteristics of the current socialist law-governed State
of Vietnam

The socialist law-governed State of Vietnam is a state of the
people, from the people and for the people under the leadership of the
Communist Party, and all State power belongs to the people.
The socialist law-governed State of Vietnam is characterized by: 1) first
and foremost a state under the leadership of the only political party -
the Communist Party; 2) state power is unified based on the assignment
and coordination among state agencies in exercising legislative, executive
and judicial powers; 3) a state organized and operated based on the
extensive participation of the people, the people are the subject and direct
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source of state power, and they directly participate in monitoring the process
of exercising state power through socio-political, social and mass
0rganizations.

The socialist law-governed state is first and foremost a form
of the law-governed state. It has the core characteristics of a universal
rule of law, or law-governed, state, which consists of:1) the law’s
supremacy; 2) all state power stems from the people; the people are the
supreme subject of state power; 3) upholding human rights; 4) state power
must be controlled; 5) independence of judicial authorities. Article 2 of the
2013 Constitution reaffirms the basic characteristics of the socialist
law-governed State of Vietnam that were stated in the 1992
Constitution’s provisions, namely: “I. the socialist law-governed state of
the people, from the people, for the people. 2. All state power belongs to the
people and is based on an alliance between the working class, the peasantry,
and the intelligentsia” (Article 2 (1,2)). The 2013 Constitution, while
reaffirming that state power is “unified, assigned, coordinared”,
emphasizes for the first time the “contro/” among state agencies in
exercising legislative, executive, and judicial rights (Article 2 (3)). As
such, for the first time in the constitutional history, the term “control”
has been incorporated as a constitutional principle in designing the
socialist law-governed State of Vietnam. It also shows new development
in Vietnam’s legislative and constitutional thinking in the context of
extensive international integration and national development.

1.2. The people’s right to participate is a fundamental human
right

The right to participation is a basic human right, categorized
as a civil-political right. It is stipulated in the Vietnamese legal system
(especially in the 2013 Constitution and related laws) and international
laws (especially in the 1966 International Covenant on Civil and
Political Rights (ICCPR) of the United Nations).Article 25 of the
Covenant stipulates that “Every citizen shall have the right and the
opportunity, without any of the distinctions mentioned in article 2 and
without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives; (b) 1o vote and to
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be elected at genuine periodic elections which shall be by universal and
equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors; (c) 1o have access, on general terms of
equality, to public service in his country™*. Articles 27, 28 and 29 of the
2013 Constitution directly stipulate the rights relevant to the citizen’s
participation in state affairs and management in general. First of all, it
is the right to vote and stand for elections as prescribed in Article 27:
“Every Citizen shall, upon reaching the age of eighteen, has the right to vote
and, upon reaching the age of twenty-one, has the right to stand for election
to the National Assembly and the People’s Councils. The practice of these
rights is provided by the law™. Article 28 also states that “Citizens have
the right to participate in the administration of the state and management
of society and to participate in discussion and recommendation to the state
bodies on the issues of the community, the region and the whole country.
The State shall create conditions for the citizen to participate in the
administration of the State and management of society and the receipt and
response to citizens opinions and recommendations shall be public and
transparent.”™® Meanwhile Article 29 stipulates that “Citizens shall, upon
reaching the age of eighteen, have the right to vote when the State holds a
referendum 7. The Law on Referendum (2015) also stipulates that
“Citizens of the Socialist Republic of Vietnam who, by the date of a
referendum, reach the age of 18 have the right to cast votes when the State
holds a referendum, except the persons who may not be named in or whose

> United Nations Human Rights-Office of the High Commissioner, https://

www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

> The National Assembly’s Office, Law Database, http://www.vietlaw.gov.vn/
LAWNET/docView.do?docid=27597 & type=html&searchType=fulltextsearch&
searchText= (accessed 10.12.2019)

°¢ The National Assembly’s Office, Law Database, http://www.vietlaw.gov.vn/
LAWNET/docView.do?docid=27597 & type=html&searchType=fulltextsearch&
searchText= (accessed 10.12.2019)

°7 The National Assembly’s Office, Law Database, http://www.vietlaw.gov.vn/
LAWNET/docView.do?docid=27597 & type=html&searchType=fulltextsearch&
searchText= (accessed 10.12.2019)
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names shall be removed from voter lists™®.

The right to participation in lawmaking is directly related to the
right to participate in state management as stipulated in national and
international laws. This right includes the right to submit legal
initiatives, participate in referendums in general and contribute
opinions on bills, etc.

1.2.1. Human rights-based Approach in Lawmaking

The human rights-based approach is a theoretical
methodology of practical awareness and action that takes human rights
as the criterion, starting point and purpose of all policy and program
processes. In constitutional and legal techniques, the human rights-
based approach helps identify the right-holders and the duty-bearers
responsible for respecting, guaranteeing, and enforcing those rights.
That is also the principle of modern constitutional thinking in which
‘the state is only allowed to do what the law stipulates, and the people can
do what the law does not prohibit”. Concurrently, the human rights-
based approach attaches much importance to the attention to
vulnerable and disadvantaged groups in society (such as women,
children, disabled people, the elderly, ethnic minorities, the poor,
policy beneficiaries, etc.). This is a fundamental principle in the
organizational design and operation of the state apparatus to ensure the

sovereignty of the people.

The human rights-based approach points out three basic
principles: 1) Firstly, the people are the supreme subject of state power;
the people are the holders of human rights; 2) Secondly, the State (and
its representatives) respects, protects and fulfills the power given to
them by the people; concurrently, the state is the main bearer of human
rights’ duties; 3) Thirdly, human rights institution must establish the
power, role, function and authority of the rights-holders and duty-

>8 The National Assembly’s Office, Law Database, http://www.vietlaw.gov.vn/
LAWNET/docView.do?docid=27597 &type=html&searchType=fulltextsearch&
searchText= (accessed 10.12.2019)
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bearers’”. The human rights-based approach in public policymaking in
general, and participation in lawmaking in particular, requires the
principle of international standards, namely 3A1Q (1. Availability;
2. Accessibility; 3. Affordability and 4. Quality). According to this
principle, to ensure the people’s efficient participation in the public
policy process in general and in lawmaking in particular, resources must
be created, and information must be available, accessible and of quality.
Amid the extensive application of information technology, such
participation is necessary.

The human rights-based approach to development in general
and in making, exercising and monitoring policies in particular is a
method and approach which requires that all stakeholders, especially
duty-bearers and rights-holders, be informed, fully respected, protected
and able to implement. It particularly emphasizes human rights
standards, principles and norms, or national and international human
rights standards which need to be considered as the basis and access
framework for the policy process. The UN guidelines clearly state that
“The rights-based approach to development is a conceptual framework for
the process of human development that is normatively based on
international human rights standards and operationally directed to
promoting and protecting of human rights’™.

Since the 90s of the twentieth century, the United Nations
has attached much importance to the rights-based approach to
development in general and the policy process in particular. Former
UN Secretary-General Kofi Annan once affirmed that “the human
rights-based approach to development describes situations not simply in
terms of human needs, or developmental requirements, but in terms of
society’s obligations to respond to the inalienable rights of individuals,
empowers people to demand justice as a right, not as a charity, and gives

*» Hoang Van Nghia, Human rights institution with the Constitution’s
amendment: Approach from the Party’s theoretical supplement and development,
Legislative Research Journal, No. 23 (208), December 2011.

% United Nations, (2006), Frequently Asked Questions on RBAD Cooperation,
New York and Geneva
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communities a moral basis from which to claim international assistance
when needed™".

Therefore, the human rights-based approach has a clear
difference from the needs-based one because it originates from the
needs and demands for natural and inherent rights of each human
being in his/her existence and development, rather than focusing on
human’s essential needs. Above all, the human rights-based approach
places special emphasis on treating human’s dignity, freedom and basic
humanity values as the cornerstones of the policy process. The human
rights-based approach focuses on the process itself, not just its
outcomes.

1.2.2. Basic features

The basic features of the human rights-based approach
include: a) Firstly, focusing on the bottom-up policymaking approach,
rather than the top-down approach; b) Secondly, promoting
accountability, transparency, democracy, and openness, considering the
people as the center, the starting point as well as the purpose of policy
and law processes; ¢) Thirdly, developing, planning and monitoring
policy and law cycles based on human rights standards, principles and
norms; d) Fourthly, as a legal approach, method or means, it needs
respecting and guaranteeing in the process of making and
implementing policies and laws; e) Fifthly, promoting the human rights
of rights-holders, and clarifying the duty-bearers responsible for
satisfying those rights in the policy and law process (i.e., affirming that
the policy and law cycles aim to grant and enjoy human rights, and
affirming the legal responsibilities and obligations of the ones who
decide, plan and implement policies and laws; f) Sixthly, an
indispensable method in the process of planning, implementing and
monitoring policies and laws in general, as well as relating to the rights
and interests of citizens and social groups in particular.

¢! United Nations (2000), We the Peoples: The Role of the United Nations in the
21st Century, https://www.un.org/en/events/pastevents/pdfs/We_The_Peoples.pdf
(accessed 15.12.2019)
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1.2.3 Basic contents

The rights-based approach is applied at all four phases as
follows: firstly, in identifying and analyzing the issue and the situation
of a public policy, or a bill that needs enacting; secondly,
in developing and designing (planning) a certain public policy or bill;
thirdly, in organizing and implementing; fourthly, in monitoring that

public policy or bill.

It is worth noting that the implementation and monitoring
phase of the implementation process play a particularly important role
in the people’s enjoyment of their legitimate rights and interests in the
public policy and law process. Regarding the implementation of public
policies or laws, firstly, it is necessary to clearly identify the subjects that
need to be involved in the implementation of policies and laws. Then,
it is necessary to improve the capacity of the rights-holders
(beneficiaries of that public policy) based on the human rights
principles which must be applied in all steps of implementing policies
and laws. Additionally, it is necessary to identify the legal obligations of
the duties-bearers who are responsible for ensuring or effectively
implementing public policies for the rights-holders as the goals of these
policies.

The monitoring of the implementation of public policies in
general and laws in particular requires the essential, inclusive, equal and
non-discriminatory participation, especially attaching importance to
resources and other necessary conditions. Like other processes,
participation in public policy monitoring or law enforcement requires
the subjects to adhere to the principles, standards and norms of
international and national legal systems as well as to practice.

The purpose of monitoring the policy and law process is to
measure and enhance the quality and effectiveness of policies and laws
when organized and implemented in practice, at the same time
strengthening the capacity of rights-holders so that they can exercise
their rights. Examples include accessing information, advocating and
assuring fairness, equality, transparency, accountability, and including
and extensively empowering all related rights-holders. At the same
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time, through the monitoring and control activities, the legitimate
rights and interests of those stakeholders are guaranteed.

The monitoring of policy and law processes will help assess the
changes in the system of legal documents, institutions, and behaviors of
enforcing entities and beneficiaries of related rights in order to ensure
the legitimate rights and interests of rights-holders. Concurrently, it is
feasible to assess the implementation of basic human rights principles
such as: full and meaningful participation (inclusiveness), equality,
non-discrimination, accountability, transparency, especially paying
attention to the vulnerable.

2. Practice of ensuring the people’s right to
participation in the lawmaking process:
international and Vieinamese experiences

2.1. International experiences
2.1.1. Sweden

Sweden is one of the typical countries in Northern Europe
and the world that apply the rights-based approach in making,
implementing and monitoring public policies. Having the world-
leading tradition of developing and enacting laws on information, in
which government agencies, or public authorities in general, have a
duty to fully inform all stakeholders, especially the people.
The Freedom of the Press Act enacted in 1766 is considered the first
law on press and information freedom in the world. This law has thus
created an important legal basis for the order and procedures for issuing
policies and public policies in Sweden. Swedish public policies have
been developed, implemented, and monitored based on the principle of
the participation of all stakeholders, especially the ones mostly
impacted in the policy process. Article 1 (Chapter 2) of the Freedom of
the Press Act (enacted in 1766 and amended in 1949) stipulates that
“Every Swedish citizen shall be entitled to have free access to official
documents, in order to encourage the free exchange of opinion and the
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availability of comprehensive information™.

In Sweden, the public policy process in general and the
lawmaking process in particular comply with strict procedures and
principles as prescribed by law. For example, in enacting a legal policy
(public policy) through the development and submission of a new bill
on a specific issue (i.e. the Government concretizes an existing public
policy, or enacts a new policy based on a new law), the Government has
to follow the steps and procedures in which the principle of rights-
based access, or the beneficiary- and people-centered principle, is given
prominence.

Every year, the Swedish Government lays some 200
legislative proposals, usually in the form of a government bill, before
the Riksdag (Swedish parliament). The procedure for submitting and
approving a bill in the Riksdag is as follows:

1) Initiative: Although most legislative proposals laid before
the Riksdag are initiated by the Government, some bills
may be based on suggestions put forward by the Riksdag
or by private citizens, special interest groups or public
authorities.

2) The inquiry stage: Before the Government can draw up
a legislative proposal, the matter in question must be
analyzed and evaluated. The task may be assigned to
officials from the ministry concerned, a commission of
inquiry or a one-man committee. Inquiry bodies, which
operate independently of the Government, may include
or co-opt experts, public officials and politicians. The
reports setting out their conclusions are published in the
Swedish Government Official Reports series.

3) The referral process: Before the Government takes up a
position on the recommendations of an independent

2 The Government of Sweden’s website: http://www.government.se/how-
sweden-is-governed/the-principle-of-public-access-to-official-documents/ (accessed
09.11.2019)
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commission of inquiry, its report is referred for
consideration to the relevant bodies. These referral
bodies may be central government agencies, special
interest groups, local government authorities or other
bodies whose activities may be affected by the proposals.
This process provides valuable feedback and allows the
Government to gauge the level of support it is likely to
receive. If a number of referral bodies respond
unfavorably to the recommendations, the Government
may try to find an alternative solution.

The parliamentary process: Responsibility for approving
all new or amended legislation lies with the Riksdag.
Legislative proposals, whether proceeding from the
Government or a private member, are dealt with by one
of the parliamentary committees. Any of the Riksdag’s
349 members can table a counter-proposal to a bill
introduced by the Government. Such a proposal is called
a motion. If a motion is formally adopted in the
Riksdag, the Government is bound to implement its
provisions. When the committee has completed its
deliberations, it submits a report and the bill is put to
the chamber of the Riksdag for approval. If adopted, the

bill becomes law.

Promulgation: After its successful passage through the
Riksdag, the new law is formally promulgated by the
Government. All new or amended laws are published in
the Swedish Code of Statutes (abbreviated in Swedish as
SES).

One of Sweden’s most representative and successful public

policies, as viewed from the rights-based approach, is the policy of
respecting, protecting and educating children, as well as the parental
leave policy that entitles parents (especially fathers)to take time off
work to care for the child during the wife’s maternity leave. The State
allows fathers to take up to 480 days of paid leave when their wives give
birth while still entitled to up to 90% of their salary. This public policy
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has led to a drastic change in Sweden’s population structure, but more
importantly, it guarantees the principle of substantive equality between
men and women in all aspects of social life, especially the duty to care
for children and do the housework in the family, which is a fairly hard
and often unpaid job of women in developing countries.

2.1.2. Singapore

Singapore has witnessed some similarities in public policy
making process compared to some developed countries in the world
such as the United Kingdom, France, the United States and some
Northern countries, especially since the Singapore People’s Action Party
took over with the ascension of Lee Kuan Yew, from 1959 onwards.
One of the decisive factors for Singapore’s successful socio-economic
development is the right leadership accompanied with the high political
determination of a thoughtful leader, a master builder and a great
innovator. Hundreds of public policies have been developed and
enacted, creating a solid foundation for the progressive of Singapore’s
intensive integrated economy and society as today®. Singapore’s
economic success took off since the 1960s, ‘70s and’ 80s, stemming
from a strong institutional reform, including the policy plan. Before
being developed, enacted, and implemented any public policy must
undergo a results-based, evidence-based approach, which is a method
that particularly focused on the affected subject, the main influence of
that policy cycle, it is the people, or businesses and social groups in
general. They are: policy research (conducted by scholars, experts, and
groups proposing policy initiatives, or ministries, branches submit a
policy), policy review, policy consultations (between ministries,
branches, and related subjects). One of the leading scholars studying
public policy in Singapore, Jon S.T. Quah said: “The secret to Singapore’s
success is the will of the leaders and the Government in learning from other
countries’ experiences to come up with appropriate solutions dealing with

practical policy issues in Singapore™.

% Jon S. T. Quah (1984), The Public Policy-Making Process in Singapore, Asian
Journal of Public Administration, Vol. 6, Issue 2, 1984, pp. 108-126.

 Jon S.T. Quah (2014), Essay: Policy Studies In Singapore: Some Emerging
Trends, http:/[www.nira.or.jp/past/publ/review/2000winter/04quah.pdf
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The lessons of the policy cycle in general and the lawmaking
in particular in Singapore showed that any public policy made needs to
be directed to the main duty-bearers or rights-holders of that policy. It
is indeed necessary to inherit the fair value of public policy-making
models in the world, based on the practical socio-economic context of
the country.

One of the Singaporean most successful and typical public
policies is the educational policy in general and The Bilingual Policy in
particular which are applied throughout the general up to higher
education. Immediately after coming to power, the People’s Action
Party, under the leadership of reformist Lee Kuan Yew, universally
adopted an educational policy to all individuals and social groups,
especially the poor and low-income people. The merit-based system in
civil servant system also directly benefits from the educational policy
which gives prominence to the talent and hard-working of each
individual. In all schools, children are given the option of learning
bilingual: English and a native language (Malaysian, Chinese, or
Tamil). This policy not only ensures the principle of HRBA, allowing
ethnic and indigenous communities to access, use and preserve their
cultural identities, languages, writing and voices, but also has helped
Singapore rapidly integrate into the world economy. In the 60-80s of
the twentieth century, Singapore’s economy deeply integrated regionally
and internationally and took off in the 1990s. This achievement is due
to one of the important motivations that is high quality human
resources with English proficiency (even Singapore has the highest
ranking for an Asian East Asia in English proficiency). In other words,
it is an Education policy which is a combination of Eastern traditional
values that deeply influenced by Confucianism (promoting learning,
cultivating morality and personal dignity as well as considering family
as the core of the society) and Western values (science, technology,
rationalism and appreciation of individual creativity, ..) have created
and encouraged the process of institutional reform, high quality human
force and the success of Singapore.
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2.2. Practices in guaranteeing public participation rights in
the legislative process in Vietnam

In terms of history, the process of Vietnamese people’s
participation in the legislative process prior to ‘doi moi’ was
implemented based on philosophies of public policy development and
decision making that strongly influenced by the models of planning,
concentration, bureaucracy, subsidies in which public policy-making
approaches are primarily based on a top-down approach. The top-down
approach clearly reflects the practical requirements of the historical
development process. After the renovation, doi moi, policies were
promulgated with a shift from a top-down approach to a bottom-up
approach in the policy process. Typical applied approaches include
demand-driven approach and rights-based approach. For example,
policies on poverty reduction for ethnic minorities, remote and isolated
areas (Program 135) were developed and issued based on the essential
needs for survival and development of individuals and social groups,
rather than being considered a rights-based approach.

The greatest achievement of a rights-based approach to
public policy is evident through the consultation on the revision of the
1992 Constitution and the establishment of the 2013 Constitution.
This is the most ever-impacted public policy, with the in-depth,
comprehensive scope of influence covering the entire life, interests,
rights and obligations of individuals, citizens, social groups, as well as
the political and economic organisations, etc.

People’s participation in legislative process has also been more
prevalent during the drafting of bills to implement the 2013
Constitution, especially the 2013 Land Law, the Law on Access to
Information, the Law on Children 2016, the Law on Cyber Security
2018, ... with the participation of millions of people through both
direct and indirect forms, representatives, through direct comments in
the referendum on the National Assembly’s online drafts or central and
local agencies” websites, through conferences, seminars, reports
submitted to the National Assembly’s Committees and Members or
elected bodies and public authorities in general, from the central to
local levels.
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People can directly participate in the law-making process, or
through representative mechanisms, such as Members of the National
Assembly, or socio-political organizations, social organizations.
Lawmaking initiatives, such as a draft law on public administration,
initiated by a National Assembly deputy in 2015, have been discussed
at the National Assembly session, demonstrating a rights-based
approach to public policy and law-drafting. This shows how important
the role and significance of the people-based initiative to the policy
process.

However, the practice of public policy-making in general and
the participation in legislative process in Vietnam has recently
embraced certain limitations and challenges, especially the HRBA.
These are:

1) Firstly, the process of public policy-making,
implementation and monitoring in Vietnam through initiatives
proposal (as a level of the participation in legislative process) has been
primarily based on the demand and top-down approaches, rather than
human rights-based and bottom-up approaches. In particular, public
policies are mainly initiated by ministries, ministerial-level agencies,
central and local authorities, rather than by the rights-holders, or the
stakeholders whose rights and interests are directly influenced by that
public policy.

2) Secondly, the situations of localization or self-group
interests in the public policy cycle are quite common at present,
especially when public policies are proposed by ministries, sectors, or
localities they are often influenced by localities and lacked by a holistic,
comprehensive and inclusive view. This also significantly affects the
full, effective and substantive participation of the people in the public
policy process in general and the legislative process in particular.

3) Thirdly, the organizing and implementing process of
public policy making in certain central and local agencies has not yet
complied with the regulations, effectively and substantively. Sometimes
it is bias towards more off than on, the assessment of policy impacts for
affected groups as well as the consultations are still procedural,
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unrealistic, and inefficient. The participation of policy experts is still
limited and has not been mobilized.

4) Fourthly, there are weaknesses and shortcomings in the
capacity of policy-making and lawmaking consultants, leading to
numerous policies being promulgated yet having died shortly after its
establishment. For example, in relation to the criminal policy provided
in the Penal Code in 2015, right after it was enacted, the Judiciary
Committee of the National Assembly has reviewed and found out up
to 90 errors in the content that need to be corrected ... Another
example of a social insurance policy for employees is related to the
Article 60 of the 2014 Law on Social Insurance, immediately after it
was promulgated, it faced some difficulties in enforcing and practical
inadequacies. This illustrates the shortcomings of the policy cycle and
reflects the lack of rigor, comprehensiveness and substance in the
consultative process for a public policy with many limitations.

5) Fifthly, it comes from the challenges of adopting a rights-
based approach in public policy making, implementing and monitoring
in Vietnam currently. In other words, it stems from the legal and policy
frameworks’ barriers in terms of the application of HRBA, as well as
barriers to cultural patterns and legal awareness of cadres and civil
servants, individuals and businesses particularly, and social groups
generally, about the role, significance and importance of HRBA in the
policy cycle. That is, the limitations on awareness of human rights and
HRBA of policy-makers, as well as of the stakeholders and beneficiaries
of public policy, have been direct causes leading to a restricted,
ineffective and inadequate public policy making, implementation and
monitoring.

3. Measures to strengthen public participation
in legislative process in Vietnam

In order to improve the efficiency of the public participation,
exercising substantive, comprehensive public participation rights in
policy process generally and legislative process particularly, as well as
mitigating insufficiency, shortcomings, by which enhancing the
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effectiveness of legislative planning, implementing and monitoring,
some following solutions should be emphasized:

1) Firstly, there should be more significant attention given to the
gradual shift from demand-driven and top-down-driven approaches in
policy making to strengthening applying evidence-based and human
rights-based approach, as well as focusing on the rights-holders of the
policy process. This means strengthening education, dissemination,
propaganda aiming at raising the awareness of human rights and
HRBA. Promoting human rights’ empowerment and entitlement in
general, participation right in particular in policy, legislation and
especially in legislative process via legislative initiatives proposal should
also be focused on.

2) Secondly, improving the law and policy system, alongside with
related institutions and mechanisms, supporting for the public policy
process that is based on HRBA and effectively applied in practice.

3) Thirdly, the HRBA in public policy making, implementation
and monitoring requires the accountability and legal liability for related
stakeholders, especially duties-bearers, in policy process, that is contrary
to the rule of law, accountability, publicity, as well as if it violates
principles, norms and standards of human rights. Therefore, there
should be improvements of necessary measures, mechanisms and
jurisdiction for further strengthening the HRBA effectively and
efficiently in public policy making, implementation and monitoring at
present.

4) Fourthly, enhancing the empowerment and entitlement of
human rights for all individuals and social groups, for people and
businesses, so that they can effectively, meaningfully and effectively
participate in the current policy process. Consequently, it is vital to raise
awareness of rights and mechanisms for empowering and securing their

rights.

5) Fifthly, strengthen the capacity for policymakers, executives and
managers in general in terms of policy-making, implementation and
monitoring, and especially for policy-makers. (such as Members of
National Assembly, Members of People’s Council at all levels,
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Fatherland’s Front and mass, socio-political organizations).

6) Sixthly, promoting the application of modern science and
technology as well as information and digital technologies in policy
formulation, implementation and monitoring; at the same time,
strengthening the mechanisms for information sharing between levels,
branches, central and local authorities, as well as between the
government and the people, in the policy process.

7) Seventhly, it is necessary to strengthen mechanisms for
coordination and cooperation between ministries, central and local
ministries, between central and local levels, between localities and the
whole country,... in the policy process in order to ensure the systematic,
synchronization, comprehensive of each certain initiative or law.

8) Eighthly, strengthening international cooperation regarding
sharing practical experiences in guaranteeing public participation in
policy process, especially those from developed countries, regional
countries and all over the world recently.
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sSummary

In the trend of national governance innovation in the
world, the people are playing an increasingly important
role and more widely participating in the process of policy
making and implementation. This paper focuses on the
legal provisions on citizen participation and the fact that
people participate in social management activities in
Vietnam. The paper uses data from the survey on the
Provincial Governance and Public Administration Index
in Viet Nam conducted by the United Nations
Development Program (UNDP) in Vietnam from 2009 to
the present.
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1. Introduction

Over the past few decades, many countries around the world have
carried out reforms and transformed the national governance model
towards expanding the participation of people of all strata in social
management. The main purpose of this transformation is to improve
the overall competitiveness of the nation. Many studies show that the
participation of people will improve the effectiveness of policy making
and implementation. Therefore, the United Nations regards the
people’s participation as one of the important features of good public
governance (UNESCAP, 2009). The authors, Daron Acemoglu and
James A. Robinson, said in the book “Why nations fail” that the root
cause of the development or non-development of a nation is due to the
institution (i.e the way of governance). In inclusive institutions, the
prosperity will be ensured if the people are involved in the process of
policiy planning and implementation and enjoying the development
fruits. In contrast, the exclusive institution often leads to development
failure. Recognizing the importance of participation, the Constitution
and a number of Vietnamese laws have clearly defined the rights and
obligations of citizens in the country governance process. This paper
will review these regulations and use the data of the Provincial
Governance and Public Administration Index in Vietnam (PAPI) to
analyze the actual participation of Vietnamese people. /n addition to the
introduction, this paper is divided into 3 parts: Part 1 “Rules on public
participation in the Constitution and Law”; Part 2 “Results of surveys on
people’s participation in governance”; Part 3 “Some policy recommendations”.

2. Regulations in Vietnam’s Constitution and Law
on people’s participation

In Vietnam, along with the economic reform, the democracy
extension and the encouraging people of all classes to participate in
state management activities are being highly promoted. People’s
participation in decision-making processes and state management
activities have also been regulated in many Vietnamese legal
documents. Some examples that can be given include:
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Article 2 of the Constitution of the Socialist Republic of Vietnam
(2013) states that “the state of the Socialist Republic of Vietnam is a
socialist rule-of-law state of the people, by the people and for the
people”. Article 25 next stipulates that: “Citizens have the right to
freedoms of speech, the press, access to information, meetings and
association, etc.” More importantly, article 28 of the Constitution states
that “1. Citizens have the right to participate in state and social
management, discussions and make recommendations to state agencies
on issues at local and national levels.” and “2. The State creates
conditions for citizens to participate in state and social management;
being public and transparent in receiving and responding to citizens’
opinions and recommendations”.

Also in the 2013 Constitution, the methods of people’s
participation in social management activities are stipulated in Article
69 that ‘the National Assembly is the highest organization which represents
the people with the highest state power of the Socialist Republic of Vietnam;
the National Assembly exercises the constituent and legislative powers,
deciding on important issues of the countries and exercising supreme
supervision over the activities of the State”.

Therefore, in principle, those working people who are eligible,
trusted and elected to the National Assembly and the People’s Councils
at all levels have the right to consider and decide on directive matters
and important issues, monitoring the activities of the State and
deciding the development direction of the whole society.

In addition, as citizens of the country, the working people who are
eligible and undergo official recruitments organized by agencies in the
political system of Vietnam will become members of state
organizations. These people then are entitled to participate in the
activities of agencies with executive and judicial authorities like the
state administrative agencies (government, ministries, ministerial-level
agencies under the government), procuracies (people’s procuracies at all
level), judicial agencies (people’s court at all levels). When performing
their official duties, these people may use the state power to perform
various tasks in state administrative management, carrying out the
functions and tasks of each agency, playing their roles as masters of the
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country and the society. In other words, the people have the right to
extensively participate in the activities of state agencies in all legislative,
executive, judicial areas. With this participation, the people are directly
or indirectly involved in state administration.

To concretize the people’s right to participate in social
management, the Law on Enactment of legal documents (2015) and
Decree No. 34/2016/ND-CP detailing some articles and enactment
methods for the Law on Enactment of Legal Documents have
stipulated people’s participation in drafting and building legal
documents. Article 6 of this Law stipulates that individuals have the
rights and are facilitated to give opinions on the proposal to draw up a
legal document. In the process of building such document, the drafting
agencies as well as relevant agencies and organizations have the
responsibility to create conditions for individuals to give their opinions.
Article 10 of Decree No. 34/2016/ND-CP in 2016 also clearly states
that: During the process of proposing a legal document, the agency
that makes the proposal is responsible for collecting opinions from
those subjects directly affected by the policies in the proposal and
opinions from relevant individuals to study, explain and consider.

The Ordinance on Democracy at Commune, Ward and Town
Units (2007) of the Standing Committee of the National Assembly also
specifies the contents and the ways for the people to directly discuss
and decide. Such contents include the guidelines and contribution
regulations for infrastructure building, public welfare work in the
commune, village and residential areas to which people make full or
partial financial contributions, as well as other internal works of the
residential community in accordance with the law. People can directly
discuss and decide in the following ways: a) holding meetings for voters
or representative household voters in each village or residential area; b)
distributing ballot papers to voters and household voter representatives.
In case of holding a meeting for voters and household voter
representatives, voting is conducted by hand show or secret ballot; the
form of voting is decided in the meeting; if the number of yeses does
not exceed 50% of the total number of voters or household voter
representatives in the village, residential area or the whole commune,
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the meeting will be held again. If the meeting cannot be held again,
ballot papers will be distributed to voters or household voter
representatives.

The Ordinance also stipulates the contents and the forms of
discussion and voting for the competent authorities to decide. Article
13 stipulates the contents that people can discuss and vote on
including: (1) regulations and conventions of the village or residential
area; (2) election, dismission of heads of village or residential area;
(3) election, dismission of members of the People’s Inspection Boards,
the Community Investment Supervision Boards.

In Article 19, the contents that people can comment on before the
competent agencies’s decision include: (1) Drafts of socio-economic
development programs at the commune level; economic and production
structure transformation plans; plans for sedentary agriculture and
settlement, new economic regions, and jobs development projects at
the commune level; (2) Drafts of detailed land use plans and
adjustment options; management and use of land at the commune
level; (3) Drafts of implementation plans at the commune level;
guidelines and options for ground clearance compensation and
support, infrastructure construction and resettlement; residential
planning options; (4) drafts of projects to establish, merge, divide
administrative units, to adjust administrative boundaries directly
related to the commune level; (5) Other contents that need people’s
opinions in accordance with the law, at the request of the competent
state agencies or when the commune authorities find it necessary to do
so. Especially, Article 21 of the Ordinance clearly specifies the
responsibility of the commune-level government for implementing the
contents that people have comments on. Accordingly, (1) the Communal
People’s Committees must build and approve plans to collect people’s
opinions on those contents of the commune-level government’s
deciding authority, the plan must clearly state the method, time and
responsibility for implementation; (2) the Communal People’s
Committees coordinate with the Vietnam Fatherland Front Committee
and socio-political organizations at the same level in implementing the

approved plan.
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Article 22 stipulates the superior authority’s responsibility to
implement the contents that the communal people comment on,
specifically, (1) consulting with people before deciding on matters
directly related to the rights and interests of citizens in the commune;
(2) directing the Commune People’s Committee to organize the
collection of people’s opinions in the commune; (3) providing
necessary documents for organizing the collection of people’s opinions;
(4) absorbing people’s opinions on the proposed contents.

3. The people’s participation in state governance
in Vietnam

3.1 The analytical framework

This section establishes an analytical framework for people’s
participation in the process of social governance in Vietnam.
This analytical framework is based on the concept of public
administration and the component indicators of public governance
developed by the United Nations in Viet Nam when they develop a set
of indicators to evaluate the governance and public administration
effectiveness at the provincial level in Vietnam (UNDP, 2009).

Figure 1: Framework for analyzing people’s participation in public
governance

Election
participation
Opinion
C&HES ;:::::ln People's Election
planningand ~ Participation quality
using _
Voluntary
Contribution
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Figure 1 describes the analytical framework “People’s
participation in public governance”. The index of people’s participation
in government’s social management activities reflects the effectiveness
of local governments at all levels in mobilizing people’s participation at
grassroot levels through which to assess the mechanisms that enable
people to participate in local governance and public administration
processes. The “People’s participation at grassroots level” includes three
components: (i) “The opportunity to participate” includes evaluation
criteria of people’s participation to voting in elections for National
Assembly deputies, People’s Council deputies at all levels (held every 5
years) and positions of village heads in rural areas and heads of
residential units in urban areas (held every 2.5 years); (ii) “Election
quality” includes evaluation criteria of the election quality. Elections are
considered to be of higher quality if held publicly and transparently;
election by voting rather than raising hands; each elected position has
at least 2 or more candidates and the government has no movement to
suggest who to vote for. (iii) “Voluntary contributions” show the
analysis results of the question whether people are invited to voluntarily
contribute to local infrastructure projects, and whether they are invited
to participate in the design process and construction supervision or not.
Moreover, this part also includes the results of answering questions
about whether local governments use pressure to force citizens to
contribute in cash, things or workdays to the construction of public
works in local area. According to the grading index of the “Provincial
Governance and Public Administration Performance Index (PAPI)”,
each content axis has a maximum scale of 10, and the maximum score
for a component content is equal to 10 divided for the number of
component content of that content axis. In the content axis
“Participation of people at grassroots level” has 3 components, so each
component content has a maximum score of 3.33. Thus, it should be
noted that the score shown in Figure 1 is the maximum number of
points achieved on a scale of 3.33.

3.2 Research data and samples

The data used in this paper is taken from the results of the
UNDP survey when they developed the Provincial Governance and
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Public Administration Performance Index in Vietnam from 2009 to
2018. So far, this is the largest sociology survey in Vietnam, conducted
in all 63 provinces and cities of Vietnam. Every year, about 13 to 14
thousand people directly interviewed with PAPI Survey. This is a
product of research cooperation between the Center for Community
Development and Support (CECODES) under the Vietnam Union of
Science and Technology Associations and the United Nations
Development Program (UNDP) and some other agencies.

PAPI Index includes six dimensions which are (1) people’s
participation at local levels, (2) Transparency and publicity, (3) Vertical
accountability, (4) Control of corruption in public sector, (5) Public
administrative procedures, and (6) Public service quality. Since 2018,
PAPI has added two more dimensions which are (7) Environmental
governance, and (8) E-governance.

To select respondents, PAPI divided 63 provinces and cities
of Vietnam into three groups. The first group consists of provinces and
cities with a population of less than 2 million (a group of provinces and
cities with small scale). The second group consists of provinces and
cities with a population of 2-5 million (medium-sized provinces and
cities). The third group consists of provinces and cities with a
population of over 5 million (large group of provinces and cities).
Based on this grouping, the number of districts, wards, and wards
selected will be allocated according to the following table:
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Table 3.1 Structure of PAPI research sample

57 4
provinces/ | provinces
cities with with | 2 big cities nTﬁfﬁl .
small medium {mnoe
population | population
Survey area
Number of districts/cities/ 3 6 6 207
provincial towns
Number of communes/wards/ 6 12 12 414
towns
Number of villages/hamlets 12 24 24 828
Surveyed people
Number of minimum 16 16 24
respondents at a unit of village/
civil group
Number of minimum persons in 20 20 30
a list of village/civil group
Total number of persons selected 240 480 720
from each province/city
Total number of selected persons | 13.680 1.920 1.440 17.040
nationwide

Source: CECODES, VFF and UNDP, 2011

Provinces in the small group will have 3 district-level units
selected, among which the capital of the province will be automatically
selected, and the 2 remaining units will be randomly selected. Provinces
in the medium and large groups will have 6 district units selected, of
which urban units are the capital of the provinces /cities selected by
default, and the remaining 5 units are randomly selected. In each
district unit (in all 3 groups of provinces), there are 2 commune units
selected, of which communes and wards with People’s Committee
offices of districts, cities and towns will be selected by default, the
remaining unit will be randomly selected. In each commune unit, there
are 2 selected village-level units, of which the hamlet and population-
based village headquarters will be selected by default, the remaining
unit will be randomly selected. The minimum number of respondents
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in each village unit is 16 for small and medium and 24 for large
provinces. A total of 207 district units, 414 commune units, and
828 village units were selected.

3.3 Survey results

Figure 2 shows that the “participation opportunity” tends to
improve in the years that Vietnam organizes elections for deputies to
the National Assembly and the People’s Councils at all levels.
(In Vietnam, all deputies are elected when an election is organized).
This change did not stem from the organization of elections itself but
simply that people remember the elections better in the years they are
organized. Specifically, in the years 2011 and 2016, when Vietnam held
the elections of deputies to the National Assembly and the People’s
Council at all levels, the score of this component content are also
higher than other years.

Figure 2. People’s participation at local levels, period 2011-2018
(UNDP, 2019)

The “election quality” dimension has fairly stable scores over
the years, reflecting the fact that the organization of elections in
Vietnam has not changed much over the years except that the forms of
communication have been more innovated thanks to the mass media’s
support.
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The “voluntary contribution” dimension achieved quite good
and stable improvement from 2014 to 2018. Especially, the in-depth
analysis of PAPI’s 2018 data showed that the percentage of people
forced by the local governments to make contributions to public
facilities new construction or repairs at localities have shown a
decreasing trend. The percentage of contributors saying they had made
voluntary contributions in 2017 and 2018 was about 50%, higher than
the average of 45% in the years prior to 2017. Although the data
showed that there were still some people saying that they were pressed
to make contributions to the public facilities at local levels, but there is
a recent trend that the local governments let people voluntarily make
contributions.

According to the Vietnam Land Law, land planning has been
carried out for 5 or 10 years while land use plans are annually adjusted
at localities. According to this Law, when building land planning,
the authorities have to hold meetings to collect people’s opinions.

Figure 3. Opportunities to give opinions on land use plans, period

2011-2018 (UNDDP, 2019)

Regarding the percentage of people having the opportunities
to comment on local land use plans, Figure 2 demonstrates that only
about one-third of the respondents said that they had the opportunity
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to do so. Especially, this rate decreased in the years 2017 and 2018,
reflecting the fact that people have less access to information about land
in Vietnam. There are many inquiries and complaints about land
issues, especially land acquisition, clearance and compensation.

4. Policy recommendations

According to the UN-Asia Pacific Economic Council (UNESCAP,
2009), ensuring participation is one of the eight characteristics of good
public governance.

It has been proven in practice that the equal participation of all
strata of society, regardless of gender, ethnicity, social group, will
increase the effectiveness of public governance. So how to mobilize the
participation of the people in the governance of the country?

Firstly, the confidence must be built up in the people. Their
participation in the formulation and implementation of state guidelines
and policies is similar to the interpersonal dialogue. There are
constructive dialogues only when people really trust each other.
Therefore, in order to have higher people’s participation in the
governance, the government on the one hand must believe in their
ability to have good contribution to the activities of the government. At
the same time, the government must build trust among the people. In
order to do this, the government must do consultation with the people
substantially but not formally, avoiding the situation of “just having
this activity”, the people’s opinions if true must be absorbed or
explained if not applied. At present, the opinions of the people are both
rarely absorbed and explained, so they do not trust that their opinions
are seriously considered.

Secondly, in order to effectively contribute to governance,
the people must have information in the field of question. Therefore,
the responsibility of the government is on the one hand to improve the
intellectual level of the general public and on the other hand when
consulting the people on their guidelines and policies, the competent
authorities should focus on consultation with those people having
knowledge and information in that policy area. The widespread survey
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such as giving a family a draft version in collecting comments on the
draft 2013 Constitution in Hanoi was so ineffective and costly.

5. Conclusion

In Vietnam, along with the economic reform, the political reform
is being strongly carried out towards openness. The encouragement of
people’s participation in society management is growing stronger.
People have more forums to express their opinions and in fact, they are
becoming more involved in government activities. However, PAPI also
shows that people’s participation in different areas is not the same.
In some areas such as land, people have few opportunities to express
their opinions on land using and planning. In order to mobilize
people’s participation widely in the government’s administration, their
confidence must be created and their knowledge must be improved.
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Realizing The Vietnam Fatherland
Front’s Social Criticism Role Towards
The Government’s Policies
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Luu Van Quang®

Summary

In Vietnam’s political system, the Vietnam Fatherland
Front has the task to criticize and identify “the gaps” in the
Government’s draft policies to minimize the potential
policy risks. In reality, the social criticism by the Vietnam
Fatherland Front is still of formality. In order for this
activity to become more substantive in the coming time,
Vietnam needs to continue improving the institution
framework and preparing necessary conditions for more
active participation of the Vietnam Fatherland Front in
the policy making process.

% Associate Professor, Ph.D., Director, Institute of Political
Science, Ho Chi Minh National Academy of Politics
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1. The necessity to conduct social criticism in Vietnam

In Vietnam’s political system, the policy-making process has several
specific characteristics. In addition to the dominant role of the
Communist Party of Vietnam, the participation of socio-political
organizations representing the people in this process has become a
natural and necessary needs. One of the organizations with an
important role in the policy process in Vietnam is the Vietnam
Fatherland Front (VFF). The reasons for the VFF’s participation in the
policy making process include the followings:

Firstly, there is only one ruling party in Vietnam’s political
system, the Vietnam Communist Party. This characteristic dominates
nearly the entire political process, especially the policy making and
implementing process, which makes it different from other countries in
the world. In the one-party system, besides several noticeable
advantages such as the easiness to focus power and mobilize
development resources, cost reducing for the decision-making
processes, this system is likely to encounter such risk as making
unreasonable and subjective decisions, etc. Therefore, the establishment
of a social criticism mechanism is essential to minimize these risks.

Secondly, in the National Assembly (the main policy assessment
and approval body), a majority of National Assembly deputies work
on a part-time basis: A country’s policy making cycle begins with an
issue covered in the Government’s Agenda, usually beginning with
Congress. In the National Assembly, before being discussed at plenary
meetings, draft laws and policies are assessed at professional
committees. However, in Vietnam, the number of part-time National
Assembly deputies accounts for a high proportion (about more than
60%). As a rule, the part-time delegates usually spend about one third
of their time on activities for the National Assembly, and two thirds of
the time is devoted to their main work. This directly affects the
performance quality of the National Assembly. The National Assembly
simply does not have enough time and resources to complete a
thorough consideration on draft laws and policies before they are
passed. Therefore, in many cases, when the National Assembly
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discusses and encounters difficult issues, the National Assembly often
assigns the Government to issue Decrees as guidance for
implementation. Therefore, it is not uncommon that the law issued by
the National Assembly becomes “the outline laws”. This leads to the
fact that when a law project is effective, but still too much job is left to
the Government for specific instructions. The Decree of the
Government can not be even applied immediately, but has to wait for
the ministries to issue the guiding circulars to be realized. In fact, there
are instructive circulars that go beyond the scope of the main law.
To overcome this situation, the 10™ National Assembly has asked the
Government to attach the guiding decree for the National Assembly to
consider when submitting the law, to ensure that when the law is
passed by the National Assembly, it can be immediately applied and
such instructions are in compliance with the spirit of the law.%’
However, in spite of such provision, very few laws can meet this
requirement.

In addition, another factor that also contributes to the decline in
the supervision and policy debate quality in the National Assembly is
the potential conflict of roles of the National Assembly deputies, as
normally about 20% of the National Assembly members are both
working in Government agencies, or local administrative bodies. In
fact, in debates on policy matters, these delegates tend to support the
policies of the Government (the executive) and rarely raise arguments
or questions to the Ministers in the Government. These are conflict
signs of the role of parliamentarians in parliamentary activities in the
assessment and approval process of draft laws and policies in the
National Assembly. A 2008 survey of the National Assembly Office
showed that only 25% of the interviewed delegates said that the
appraisal report of the National Assembly’s Specialized Committees was
of high criticism. The remainders said that these reports were not very
different from the Government’s report or had no different views in
comparison with the proposed law.®® Therefore, the development of a

67 See also: Mai Thuc Lan (2006), “Discussion on the law making of the
National Assembly”, Legislative Magazine, No. 16 (84) October 2006

8 See: The World Bank (2010), The modern institutions, Hanoi, P122-124
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social critics channel will help objectify the policy-making process of
the Government.

Thirdly, the Vietnam Fatherland Front is an appropriate
organization to conduct social criticism towards the Party’s
guidelines and policies as well as the Government'’s policies and laws:

In the current policy making process, to minimize the risk of
subjective and voluntarism, in addition to democracy expansion within
the Party, the Communist Party of Vietnam must take into account a
mechanism establishment to control power within the Party, the
contributions of opinions and criticisms from individuals and
organizations outside the Party. This criticism channel is a way to verify
whether the guidelines and policies proposed by the Party and the
Government are close to the real practice or not and to meet the
people’s expectations or not. At the same time, this is also an official
feedback channel for the Government to improve its policies.

In the Vietnamese political system, the VFF is defined as the
political base of the Government; representing and protecting the
appropriate and legitimate rights and interests of the people. This is
also the organization assigned to perform the social supervision and
criticism function. Under the current provisions of the Constitution
and laws, the VFF and its member organizations are responsible for
reflecting their organizations’ diversity of opinions so that the Party and
the Government can integrate their ideas into policies, or supplementing
and adjusting the policies accordingly.

In terms of internal power, the VFF is a political union, whose
member organizations gather different classes, ethnic groups and
religions in society. In the VFE many members are highly qualified and
operating in various industries and fields, both at home and abroad.
Therefore, it is a reasonable option to assign the VFF to perform
the function of social supervision and criticism of the Party’s guidelines,
the Government’s policies and laws in the current Vietnam context.

The social participation of the VFF in the policy making process
will help improve the effectiveness and feasibility of the policy,
minimizing risks and gaps that can be exploited when the policies are
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implemented. The review process also contributes to protecting the
interests of the affected population groups, eliminating the
irrationalities of policies. This also contributes to creating social
consensus, making the issued policies more feasible. The policy
criticism mechanism also contributes to improving the transparency
and accountability of the parties involved in the policy making process.

2. The political-legal regulations and the real social
criticism activities oi the Vietnam Fatherland Front

The social criticism by the VFF is an organized social criticism
through the comments, assessments, opinions and recommendations of
social forces on the draftings, policies, legal documents, social projects
related to the organization of the state apparatus, human rights, civil
rights, and the appropriate and legitimate interests of the people.

As a big political union, the social criticism by the VFF must
attract the participation of people and its members. The criticism by
the VFF must include the criticism of the people and the society
through the representative role of the VFF; which will ensure the
respect for different opinions not contrary to the appropriate and
legitimate rights and interests of the people, and not contrary to the
national interests. To ensure the objectivity of the criticism process, it is
very important to have the engagement of prestigious and influential
persons in the community.

So far, Vietnam has had many legal provisions to facilitate the VFF
and the people in general to participate in policy drafting processes
such as the Law on the Vietnam Fatherland Front, the Law on the
Organization of the National Assembly, the Law on the Organization
of the Government, the Law on the Organization of People’s Councils
and People’s Committees, the Law on the Promulgation of legal
documents. These documents have constituted a legal basis system for
people through the VFF and other organizations to actively participate
in the policy making and criticism process.

In the 2013 Constitution, Article 9 officially acknowledges that:
The Vietnam Fatherland Front has the task of social supervision and
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criticism. Shortly thereafter, the 11™ Central Congress of the Party

Central Committee issued Decision No. 217/QD/TW of December 12",

2013, promulgating the Regulation on social supervision and criticism of
the Vietnam Fatherland Front and socio-political organizations,” detailing

the principles, the scope and methods of social monitoring and

criticism by the VFE. Subsequently, in 2015, the National Assembly

passed the (amended) Vietnam Fatherland Front Law. In Chapter VI of
this Law, there is a clear stipulation on social criticism by the VFF,

specifically:

The subject of the criticism process is identified as the Vietnam
Fatherland Front. The VFF consists of: the Vietnam Fatherland Front
Committee and the socio-political organizations (the Vietnam General
Confederation of Labor, the Vietnam Women’s Union, the Vietnam
Veterans Association, the Vietnam Farmers Association, the Ho Chi Minh
Communist Youth Union) from the central to grassroots levels.

The object and scope of the criticism are the draft policies and
laws of the same-level Government agencies directly related to the
appropriate and legitimate rights and interests of the people, and in the
following forms: comments, evaluation and recommendations on draft
legal documents, plannings, plans, programs, drafts and schemes of the
Government agencies.

Regarding the nature of the criticism: By its criticism, the VFF
can not force the drafting agencies to change or adjust its draft policies.
The criticism is given in an objective, scientific and constructive
manner to ensure the correctness and appropriateness with the society
reality as well as the effectiveness of the documents; ensuring the
appropriate and legitimate rights and interests of the people; promoting
the spirit of democracy and strengthening the ability to create
consensus in society.

In principle, the social criticism by the VFF is carried out based
on the principle of democracy, openness and transparency, ensuring the

% The Communist Party of Vietnam (2013), Decision No. 217 / QD/TW on
Promulgating the Regulation on Social Monitoring and Critics by the Vietnam
Fatherland Front and socio-political organizations.
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participation of members, union members and people, respecting for
different opinions not contrary to the appropriate and legitimate rights
and interests of the people, the interests of the country and the nation.

The contents of social criticism by the VFF will cover the
appropriateness of the Party’s guidelines and policies, the Government’s
policies and laws; the correctness, scientificity and feasibility of
decisions and policies; assessing the impacts and efficiency of the draft
policy in terms of politics, economy, culture, society, national defense,
security and foreign affairs; ensuring the harmony of interests of the
Government, the people and other organizations.

Regarding the criticism forms: The VFF may hold criticism
conferences; sending drafts of the reviewed documents to relevant
agencies, organizations and individuals to collect social critic opinions;
organizing direct dialogues between the VFF and other agencies and
organizations on the draft text of social criticism.

In order to carry out the reviewing activities, the VFF must
develop the reviewing contents and plans; requesting the agencies and
organizations who takes the main responsibility in documents drafting
to supply necessary documents and information; preparing the review
reports and send to the agency or organization that has the draft
document in criticism; requesting the drafting agency to have feedback
on the recommendations of the VEE.

It can be said that the social criticism activities started before 2013,
but only since the issuance of Decision 217-QD/TW and the 2013
Constitution, the performance has become more substantive,
far-reaching and more effective. In fact, over the past time, the VFF has
been showing its increasing social criticism role towards the Party’s
guidelines and the Government’s policies and laws. Specifically,
the VFF and its member organizations have recently provided their
comments and criticisms on several important draft policies and
documents of the Party, the National Assembly, the Government and
relevant agencies; to assess and propose recommendations on several
draft policies, programs and projects of the Government and the State
administrative agencies at all levels, as well as on the draft laws and
ordinances by other competent agencies.
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According to the data of the Central Committee of the VFE in the
period of three years from 2014 to 2017, 30,661 slots of social
criticism have been held by the VFF at all levels for many draft
legislative documents of the People’s Councils and the People’s
Committees of provinces and cities, which are directly related to
people’s rights and interests such as the draft decisions of policies for
life and production stabilization after resettlement of irrigation and
hydropower projects; the project to ensure community reintegration for
those who have completed their imprisonment sentences ... * Many
social criticisms by the VFF are highly appreciated and absorbed by the
document drafting agencies and acquire positive feedbacks. The social
criticism has become a major activity with practical impacts, which can
be considered as a breakthrough for the VFF and socio-political
organizations and create a new appearance for these organizations.

3. The current issues of the social criticism activities by
the Vietnam Fatherland Front

When questioning the establishment of the social criticism
mechanism of the VFF towards the Government’s policies, one of the
opinions is that whether these activities are easy to become a formality.
Therefore, the Vietnam Communist Party has emphasized the need to
“... overcome limitations, ensuring the impacts and effectiveness of
social supervision and criticism activities of the Vietnam Fatherland
Front and other socio-political organizations™.”!

Although some positive results have been achieved, the social
criticism activities of the VFF in recent years have also raised a number
of issues that need to be further studied:

Firstly, the legal mechanism for social criticism of the VFF is not
synchronized: Although the competent authorities have
institutionalized the guiding views of the Communist Party for the

7 Quoted by: Promoting the social supervision and criticism role of the
Vietnam Fatherland Front, the People’s Electronic Newspaper, August 21, 2017.

/I The Communist Party of Vietnam (2016), Document of the 12th National
Delegation, National Political Publishing House, Hanoi, page 159
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VEF’s social criticism, there has not been an effective mechanism in
place to regulate social criticism. There is a lack of regulations to create
a breakthrough and the real values of social criticism activities of the
VFE The provisions on the criticism activities of the VFF are scattered
in various types of legal documents; some are not specified in details,
making it more difficult for the organization to implement.

Secondly, regarding the object of criticism: Article 33 in the Law
on the Vietnam Fatherland Front stipulates that the objects of social
criticism by the VFF are the draft documents issued by the same-level
Government agencies and directly related to the appropriate and
legitimate rights and interests of the people, the rights and
responsibilities of the VFE. As such, the policies being applied and
implemented are not within the scope of the criticism. It should be
noted that the purpose of social criticism is to optimize the
Government’s policies, so the criticism scope should not be limited to
the drafts of legal documents, programs, projects and proposals of
government agencies, but need to be extended to the already issued and
approved legal documents, programs and projects.

In fact, there are many drafting policies and laws of low quality
(the reasons for this possibly include the lack of information, the
inability by the policy issuers to foresee the issues that will arise in the
policy implementation, the lack of coordination among implementing
agencies, the lack of resources to implement policies and projects, etc.),
but they are still approved for various reasons. It is in the process of
organizing the implementation that the adopted policies have revealed
limitations and shortcomings. If these policies are implemented, they
can cause bad consequences for society. Therefore, in order to solve this
problem, in the public policy making procedure in most countries, the
policy adjustment always takes a lot of special attention. Based on the
situations that occur once the policy is applied, the enforcement,
oversight, and reviewing agencies can make amendments and
supplements to make the policy more efficient.

Thirdly, on the legality of the social criticism by the VFF:
The VFF’s criticism by nature is of social but not coercive power.
Therefore, the agency that receives the critical opinions may accept or
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not the recommendations made by the VFE. As a rule, if the agency in
criticism does not accept the petition, it must explain in writing to
report the criticism by the VFF to the agency or organization
competent to promulgate the document. But in case the VFF disagrees
with such an explanation, how the procedures will be further
implemented will remain an open question. Since this is a social
criticism, it is likely that the drafting agencies, for various reasons, may
overlook the issues raised by the VFE

Similarly, Article 36 of the Vietnam Fatherland Front Law requires
that the organization that prepares the drafting of the criticized policy
must send the draft to the VFF at least 15 days before submitting it to
the competent agency to issue documents. The question here is
whether a law or policy document without going through the social
criticism process of the VFF will be eligible to submit to the National
Assembly? And for the drafts of major laws and policies, will the
minimum stipulated time of 15 days be enough for the VFF to
complete the quality review procedures? With the above-mentioned
regulations, the idea of giving social criticism power to the VFF can
hardly be implemented effectively.

Fourthly, on the criticism quality: The social criticism is an
activity that requires the participants to have good qualifications,
ability, thinking ability, forecast, judgment and good critical skills.
To be able to have good criticism, the quality of human resources
participating is a matter of vital importance. Moreover, the criticizers
must be knowledgeable about the critical field. By regulation, the fields
in which the VFF takes part in the criticism are quite diversified,
covering nearly all areas of the society. In recent years, the criticism
organization of the VFF is generally quite limited. With the current
human resources, the VFF’s expertise is not sufficient to do the
assessment in many fields, while the mobilization of external resources
is limited. This can create the asymmetry of professional competence,
the asymmetry of the source of information accessible between the
subject who conducts the criticism and the body who receives the
critical opinions, and thus directly impact the criticism quality of the

VFE
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Fifthly, on the criticism form: the current regulations on criticism
form are quite general, leading to different interpretations. In order to
implement these provisions, it is necessary to promulgate normative
documents to detail the processes and procedures for conducting
the criticism.

4. Some recommendations for the adjustments of
the criticism mechanism of the Vietnam Fatherland
Front to achieve more substantive and
eifective results

In order for the social criticism activities of the Vietnam
Fatherland Front to become more substantive, it is necessary to have
more practical and specific solutions in the coming time.

(1) Regarding the objects of criticism: In the near future, it is
necessary to implement the current regulations on the social criticism
activities on draft policies and laws of government bodies. But in the
long term, it is necessary to consider the expansion of the criticism to
the policies being applied in practice to detect the unsuitable policies to
make in-time adjustments.

(2) Secondly, continuing to improve the legal provisions on social
criticism activities of the VFE As the criticism by the VFF has only the
social power, it is necessary to regulate the relevant process to increase
the effectiveness of this activity. Currently, the (amended) Law on the
VEF has provisions on the critical activities of the VFF but the details
in the Law, the process, the implementation steps, the coordination and
responsibilities among participants have not been concretized. This is
one of the main cause leading to the criticism of the VFF still be of
formality and ineffective. It is necessary to include in the Law the
provisions on the VFF’s mechanism for absorbing, responding to
comments and recommendations on social criticism. In addition, it is
necessary to make amendment and supplement to the Law on the
Promulgation of Legal Documents, adding more provisions on the
social criticism by the VFF towards draft legal documents, which
should clearly define the social criticism procedure, the responsibilities
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of relevant agencies and organizations in providing criticized
documents, the implementation of the recommendations by the VFF
and the deadline for responding to the critical opinions.

In the long term, it is necessary to conduct the research and
development of the Law on social supervision and criticism, which
clearly stipulates the responsibilities of ministries and industry branches
with the critical requests of the VFE, as well as ensuring the necessary
conditions for realizing the rights and responsibilities of the VFE This
will create important legal bases for well and effectively implementing
the social criticism function of the VFF towards the activities of the
Party and the Government bodies, strengthening the Party’s leadership
over the Government and the people’s mastery through the VFE

(3) Mobilizing resources for the criticism process

The VFF and socio-political organizations continue to play the
role of an active subject in formulating and implementing the annual
plan of social criticism; concentrating on guiding and training to
implement the social criticism process; developing and distributing
“The Manual of social supervision and criticism of Vietnam Fatherland
Front” to help the VFF staff, the socio-political organizations, agencies
and groups to have basic, comprehensive and practical documents; on
that basis, organizing annual retraining courses and in-depth training
courses for each social criticism topic; combining the three tasks of
supervision, criticism and suggestions for building the Party and the
Government.

The VFF needs to apply a mechanism to increase the engagement
in social criticism, which first of all for the members in the VFF, the
experts, the researchers from other research institutes, in order to
improve the quality of social critical comments and recommendations
and increase the persuasion towards the criticized agencies and
organizations. In addition, the VFF must gather the opinions and
recommendations from voters and people of all classes, and social
opinions on policy issues. These are a source of information and
materials for the policy criticism.
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The VFF also needs to reconsider the plan of establishing policy
research centers in the think-tank models as in the world. These
organizations are assigned with specialized research and criticism; and
at a higher level they will be able to propose draft policies to the
Government. These are non-profit organizations, gathering high
quality human resources for research, criticism and policy proposals.
The VFF’s results and critical contents should also be known to the

press and the public.

(4) Ensuring the relative independence of the Vietnam Fatherland
Front in social criticism.

The main subjects to conduct social criticism as regulated are the
Vietnam Fatherland Front and the socio-political organizations.
However, from the organizational structure to the financial resources,
the VFF and its member organizations are basically dependent and
subject to the Government’s directions to carry out their activities.
Therefore, the social criticism of the Government’s draft policies and
laws is still considered a “sensitive” issue, especially at the local levels.
This has caused the VFF’s criticism, in many cases, not to ensure the
objectivity, because of conflict avoidance. And this situation so far has
yet any effective solution.

In order to ensure that the social criticism takes place in an
objective, proactive and relatively independent manner, the VFF needs
financial autonomy. If the VFF continues to receive the Government’s
funding, the allocation mechanism should be further adjusted to ensure
the independence . In addition, the VFF also needs to reconsider its
plan of autonomy and mobilize more financial resources from other
organizations than the Government.
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Summary

International integration is an inevitable trend of
Vietnam as well as other countries in Southeast Asia.
Administrative reform is considered as one of the
important measures of Vietnam to promote international
integration and national development. This article
presents the results achieved as well as the limitations and
shortcomings of administrative reform in Vietnam in the
last years and proposes solutions to strengthen
administrative reform in Vietnam in the context of
international integration.

72 Ph.D., Deputy Director General of the Department of
International Cooperation, Ho Chi Minh National Academy of
Politics
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1. Introduction

Administrative reform is considered by many countries, including
Vietnam, as an indispensable requirement, a breakthrough step to
promote growth, enhance the competitiveness of the economy, boost
democracy and contribute to improving the quality of life of people.
This need not only derives from the fact that Vietnam’s administration
has undergone a long period of operation and lacks timely updates in
accordance with the new period and situation; but also comes from the
request of building a constructive state, creating the best and most
favorable conditions for domestic and foreign enterprises to invest, do
business and develop.”” New opportunities and challenges of the
current international integration context are putting Vietnam in a
position to take the initiative and not to miss important opportunities.
In order to promote international integration to build and develop the
country, administrative reform becomes one of the measures that are
given top priority by Vietnam.

2. Achievements of administrative reform in Vietham

Performing the comprehensive renovation policy, Vietnam has
promulgated many resolutions on organizational restructuring of the
political system, building the Socialist rule of law of the people, by the
people and for the people with the focus is reforming state
administration system. Administrative reform is performed in order to
build a democratic, clean, strong, professional, modern administration
system that operates effectively and efficiently according to the
principles of the Socialist rule of law under the leadership of the
Communist Party; building a team of qualified officials and public
servants to meet the requirements of the country’s construction and
development.

Administrative procedure reform is identified by the Government
as one of the key tasks, a breakthrough of the Master program of state

3 The innovation of the public sector, Enhancing Capacities for Change and
Innovation in Government (2019), National Political Publishing House, Hanoi,

p.234
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administrative reform because administrative procedures are the most
specific intersection point between activities of the State apparatus and
all aspects of social life and are the stage that has caused a lot of
frustration and fatigue which is difficult to relieve for officials, public
servants, the people, and businesses. The master administrative reform
program of 2011-2020 was approved by the Prime Minister of Vietnam
under Resolution No. 30c/NC-CP dated November 08th, 2011, and
divided into two periods of 2011-2015 and 2016-2020. Its main
objective is to ensure the consistency, synchronization, simplicity,
publicity, and transparency of administrative procedures; creating
favorable conditions for individuals, organizations and enterprises to
access and implement administrative procedures; enhancing the
effectiveness and efficiency of state management, gradually improving
the professionalism of the administrative apparatus and promoting
socio-economic development, etc. One of the emphases that need to be
mentioned is the one-stop mechanism. This mechanism has
strengthened the connection and transparency, contributing to raising
the responsibility, improving the spirit and service attitude of public
servants and reducing troubles and negativity.”

Over the past years, Vietnam has focused on innovating and
improving the quality of public administrative service delivery,
considered it as an important step in implementing the state
administrative reform program towards modernization and
professionalism. Many places have applied modern electronic technical
means and information technology to improve the quality of public
services such as in issuing business registration certificate, investment
license, motorcycle registration certificate, identification card, etc;
organized bidding for public projects; reviewed to eliminate
unnecessary administrative procedures and permits that still cause
troubles for people when accessing public administrative services,
shorten service delivery time, etc., especially merged administrative
units towards streamlining and reducing payroll at state administrative
agencies.

7 Nguyen Thi Thu Hien, Administrative reform in several countries and
experience in applying to Vietnam, p.1
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In addition to economic reforms and important innovations in the
political system, the administrative reform issue has always been
identified by the Party and the State of Vietnam as an important
breakthrough to implement the policy of the Party and the
Government in building a strong and professional public
administration. To achieve that goal, it is necessary to reform the
national administration, and the public administration of Vietnam has
been comprehensively implemented on many contents, including:
institutional reform, administrative apparatus organization,
construction and improvement of the quality of officials and civil
servants, public financial reform and modernization of public
administration.”

The master administrative reform program of Vietnam has been
implemented in accordance with the requirements set and so far, the
following specific results have been achieved:

Firstly, streamlining the apparatus; reducing a large number of
leaders. The organizational system of the state agencies of Vietnam has
been consolidated in the direction of streamlining, smoothness,
effectiveness, and efficiency. Ministries, branches, unions, and central
and local agencies have reviewed, arranged and streamlined the
apparatus of their affiliated units: At the central level, 04 agencies and
units, 26 bureaus under central ministries, departments, and branches,
2,785 divisions and equivalent, 3,866 leaders and managers for
administrative organizations, 80 units and 207 leaders and managers
for non-business units have been reduced; in the provinces and cities
directly under the Central Government, 4,139 organizations and 9,893
leaders and managers for administrative organizations, 4,162 units and
6,229 leaders and managers for non-business units have been reduced’.
7 Functions, tasks and organizational structures of state administrative

7> The innovation of the public sector, Enhancing Capacities for Change and
Innovation in Government (2019), National Political Publishing House, Hanoi,

p-236

76 Nguyen Van Tung (2020), Streamlining the apparatus to increase operational
efficiency, p.3
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agencies and leadership team have been adjusted to suit the new
conditions under the administrative reform request.

Secondly, simplifying many administrative procedures.
Vietnamese ministries, branches, and localities have promulgated and
advised to issue many legal documents, thereby reducing and
simplifying many administrative procedures under their management,
specifically: the Ministry of Finance has abolished 49 administrative
procedures, amended and supplemented 23 administrative procedures
and issued 38 new administrative procedures; the Ministry of Planning
and Investment has reduced and simplified 108 administrative
procedures; the Ministry of Agriculture and Rural Development has
abolished and simplified 251 business conditions. Ministries, branches,
and localities have actively consolidated, organized, amended, and
supplemented working regulations to improve the operation quality of
the one-stop office at all levels according to Decree No. 61/2018/N2?-
CP. 05 ministries and branches have established a centralized one-stop
office to receive and handle administrative procedures; 55/63 localities
have set up provincial Public Administrative Service Centers”.

Thirdly, modernizing administration in a breakthrough
manner. The Government Office of Vietnam has officially opened the
National Document Link Axis to interconnect to send and receive
electronic documents among 95/95 state agencies from the central to
local levels. Information system for meeting and handling works of the
Government (E-cabinet system) was officially put into use,
contributing to saving time, costs, improving management and
operation effectiveness, and efficiency of the Government, Prime
Minister, and Government members.

Vietnam has actively applied E-government based on its
information Technology readiness in recent years:”®

77 Thanh Tuan (2019), Administrative reform in 2019 achieved many important
results, p.1

78 According to the IT Readiness Report 2014
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Ministry/ | Provincial 5 Department
Year | Ministerial | People’s Municipalities | Lrovinces CPATTMENTS | 1yjcrices
: unicipalities / Branches
agency | Committee
2009 95,5 87,3 100 86,2 49,3 42.3
2010 95,7 92,1 100 91,4 46,3 49.4
2011 96,0 96,8 100 96,6 60,3 66.0
2012 100 96,8 100 96,6 65,9 78.6
2013 100 95,2 100 94,8 75,3 83.5
2014 100 98,4 100 98,3 80,1 87.5

(According to the IT Readiness Report 2014)

After the Vietnamese Government launched the National Public
Service Portal, 08 groups of public services have been integrated and
provided on the National Public Service Portal; Ministries and central
branches are providing 1,736 online public services at levels of 3 and 4;
1,046 public services generated records, accounting for 60.25%.
Localities are providing 49,412 online public services at levels 3 and 4;
11,415 public services generated records, accounting for 23.10%. The
fields that have many records to be processed online are transportation,
justice, taxation, customs, business registration, and social insurance. In
2019, the whole country had 14,505,494 records, the results of
administrative procedure processing were implemented through public
postal services, of which, the document receiving service was 2,175,824
times, the result delivery service was 12,329,670 times”.

The implementation of administrative reform in Vietnam has
achieved many important results in the past years, contributing to
raising awareness, responsibility and positively impacting the actions of
the authorities at all levels, enhancing the service quality of all levels of
authorities, improving the investment and business environment,
enhancing national competitiveness. In 2019, Vietnam ranked 67/141
countries, up 10 levels compared to 2018 according to the Global
Competitiveness Index carried out by the World Economic Forum®.

7 Thanh Tuan (2019), Administrative reform in 2019 achieved many important
results, p.3

8 Thanh Tuan (2019), Administrative reform in 2019 achieved many important
results, p.1
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3. Limitations and inadequacies of administrative
reiorm in Vietnam

In addition to the results achieved, there are still limitations and
inadequacies that need to be overcome in administrative reform in
Vietnam such as:

Firstly, due to insufficient awareness of the significance and
importance of administrative reforms, leaders of ministries, branches,
and localities, heads of agencies and organizations have not yet given
the necessary and satisfactory attention to directing the
implementation, even in some places, they slightly overlooked it.
Particularly in the first stage, there were places where the Prime
Minister’s directions and the guidance of the Working group in charge
of administrative reform were not strictly implemented; lack of
initiative and creativity in the organization of work leading to the
direction and implementation have not been drastic and sometimes just
coping®'.

Secondly, the administrative apparatus still has an old imprint in
the management process, failing to keep up with the requirements of
the new period: functions, tasks, assignments, and decentralization are
unclear and not appropriate with market mechanism; the institutional
system is not synchronized and consistent; management discipline is
not serious; wastefulness and corruption have not been repelled;
although the apparatus has been streamlined but still cumbersome, the
management method is still bureaucratic, scattered, not fully grasping
the requirements of the people.

Thirdly, the investment in human resources, intellectual power,
and resources for administrative reform has not been satisfactory. Funds
for deploying and implementing administrative reform schemes and
tasks have not been unified, and the allocation of funding for
implementing administrative reform tasks in ministries, central and

81 The innovation of the public sector, Enhancing Capacities for Change and
Innovation in Government (2019), National Political Publishing House, Hanoi,

p.267
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local agencies is still embarrassing®.

Fourthly, the necessary information about procedures as well as
the method and process of providing public administrative services
such as planning, land or resource, etc. information has not been
clearly and transparently disclosed, so it is easy to be abused by service
providers to harass, cause difficulties and troubles. Units, organizations,
and people are not easy and convenient to access the above information
and public administrative services.

Fifthly, legal documents regulating administrative procedures of
state agencies from central to local levels are too cumbersome,
complicated and overlapping that confuse service providers and leave
them passive; organizations and citizens must spend a lot of effort to
perform these legal documents leading to the situation where some
people shirk to fulfill their obligations for state agencies.

Sixthly, professional competence of service providers is still
inadequate and limited; ethics of a part of officials and civil servants,
especially those who directly deal with the demand for public
administrative services for organizations and citizens has a phenomenon
of decline and degeneration; public discipline has not been tightened,

etc®.

4. Several solutions to sirengthen administrative reiorm
in Vietnam in the context of international integration

International integration is an inevitable trend of Vietnam as well
as other countries in Southeast Asia. The common values of integration
require each country to innovate itself to take advantage of
opportunities, overcome challenges, promote rapid and sustainable
development, in which modernizing the public sector and improving
the efficiency of state governance are considered as the basic solutions.

82 Nguyen Van Tham, Administrative reform in Vietnam, achievements and
current barriers, p.5

8 The innovation of the public sector, Enhancing Capacities for Change and
Innovation in Government (2019), National Political Publishing House, Hanoi,
p.240
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This practice requires national politicians and leaders to develop a
public sector reform strategy that is consistent with national
characteristics while also referring to appropriate values from other
countries®.

The Vietnamese leadership determines: Boosting administrative
reform to continue building and perfecting the Socialist rule of law;
developing a democratic, clean, strong and step-by-step modern state
administration; officials and public servants have sufficient
qualifications and capabilities; the system of state agencies operates
effectively and efficiently, in line with the socialist-oriented market
economic institution and international economic integration; meeting
the requirements of the country’s rapid and sustainable development.
Well performing the functions of the state administration; correctly
settling the relationship between the state administration and the
market; synchronously building and improving the effective
implementation of the legal system, institutions, and socio-economic
development policies; ensuring macroeconomic stability and economic
security are the Government’s key tasks, demonstrating the
determination to build a dynamic and responsible administration,
serving individuals, businesses and society. The strong transition from
the state governing the economy into the state of creation,
development, integrity serving the people is an important message of
the Prime Minister — the head of the highest state administrative
agency of the Socialist Republic of Vietnam, performing executive

power®.

In order to exercise the Government’s determination, it is
necessary to carry out synchronously and vigorously several measures to
strengthen administrative reform in Vietnam as follows:

% Nguyen Quoc Suu (2018), Administrative reform in Vietnam towards
international integration and ASEAN community, p.1

8 The innovation of the public sector, Enhancing Capacities for Change and
Innovation in Government (2019), National Political Publishing House, Hanoi,

p.237
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Firstly, innovating the awareness of the State’s functions, the
administration serving the people, ensuring the easy and equitable
access of citizens to the public administrative service. It is necessary to
create a consensus and unanimity in the views and perceptions about
the reform of the leadership and the contingent of officials and civil
servants in public authorities and the people on the reform policy and
path led by the Party. Administrative reform must change the
perception of the role and function of the state from management to
support and service in the context of the constantly changing world.
The goal of the reform is to take the requirements of the people,
communities, and businesses as the basis for the state’s policies with the
motto of openness, transparency, and convenience.

Secondly, building a contingent of competent and responsible
public servants in the performance of official duties, capable of meeting
increasing requirements in the new period. Making of decisions
suitable to each industry, each locality and each situation and
condition, based on common goals, requires officials and public
servants to have appropriate and continuously increasing capacity.
Officials and public servants should be regularly trained, improved
their professional qualifications and enhanced practical capacity and
skills to solve new issues that are always set forth by reality. Therefore, it
is necessary to increase training and fostering to improve the
professionalism of the administrative apparatus, of officials and public
servants, especially administrative skills and application of information
technology in operations of administrative agencies. In order to build a
contingent of officials and public servants in accordance with the
development requirements, it is necessary to start from the stage of
recruiting officials and public servants to training, development,
promotion, or commendation that must be reasonable, clear, and
transparent. Reasonable remuneration and reward regimes are a great
motivation for officials and public servants to fulfill their assigned
tasks. Attention should be paid to remuneration policy for officials and
public servants, including salary, bonus regimes and conditions to
ensure that officials and public servants are wholehearted and
responsible for their jobs while perfecting the institutional system in
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the civil service, ensuring clear authority and responsibility for each
position and title.*

Thirdly, strongly promoting the ownership of the people.
Thoroughly grasping in the awareness and actions of the whole system
of the State administrative agencies on the sense of serving the people,
being close to the people, helping the people, and learning the people.
Overcoming irresponsible officials and public servants or pushing
hardships to the people and businesses. Strictly handling acts of
harassment or causing troubles for the people in the administrative
management process. Creating a legal basis to ensure the people’s direct
supervision right over the operations of the administrative apparatus,
enhancing the forms of direct democracy for the people to participate
in the work of the State for more and more intrinsic and effective.?’

Fourthly, perfecting functions and tasks of government at all
levels; reducing focal points, eliminating intermediaries towards
building a unified, smooth, modern administrative agency system and
in line with its role. Focusing on directing, reviewing, and strongly
reforming administrative procedures, creating the most favorable
environment for the production and business of enterprises and the
legitimate needs of the people. Urgently reviewing the administrative
procedures, abolishing or amending and supplementing the
administrative procedures according to the competence, or submitting
to the superior authorities for consideration and amendment towards
creating favorable conditions for the people and enterprises.

Fifthly, enhancing investment in construction and development of
technical infrastructure for national administration. In the internet age,
along with the rapid development of science and technology and the
trend of international integration, increasing investment in
construction and development of technical infrastructure serving the
administration should be considered as one of the top important

8 Nguyen Thi Thu Hien, Administrative reform in several countries and
experience in applying to Vietnam, p. 11

8 The innovation of the public sector, Enhancing Capacities for Change and
Innovation in Government (2019), National Political Publishing House, Hanoi,

p.243
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solutions to improve the efficiency and effectiveness of the state
administrative apparatus. Planning and building offices and agencies in
the direction of step-by-step modern, having sufficient working
conditions and facilities, creating favorable conditions for the people
who contact and settle their works.

Sixthly, actively learning and applying international experience,
increasing international exchanges, and cooperation on administrative
reform. All countries that conducted administrative reform have
studied the international experience of administrative reform, although
there is no specific pattern or procedure for each country’s
administrative reform, sending organizations and individuals to study
administrative reform in countries that have conducted reform to apply
them into their own country is very necessary.® The experience of
successful countries will certainly provide Vietnam with important
suggestions in the effort to reform the state administration.

5. Conclusion

Vietnam is entering a new stage of development and integration.
In order to meet the requirements of the process of international
integration, it is necessary for Vietnam to vigorously reform its state
administration to improve the economic competitiveness and quickly
escape the risk of falling behind the common development level of the
region and the world in order to strive to basically become a modern
and industrial country. The Vietnamese leadership is well aware that a
successful country is a country that knows how to take advantage of
opportunities, repel challenges, harmonize external pressures, and
demands for internal development. This is the prerequisite of
sustainable development management in the integration stage.
Administrative reform in Vietnam needs to be carried out consistently,
synchronously, and comprehensively in the entire political and
administrative system.

8 Nguyen Thi Thu Hien, Administrative reform in several countries and
experience in applying to Vietnam (4), p.12
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